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IN THE UTAH COURT OF APPEALS

ROBERT K. YOUNG and WYNN P. YOUNG
Plaintiffs/Appellants,

Priority No. 15

vs.
EDWIN DONALD OLSEN, JAY
DONALD OLSEN, SCOTT DOUGLAS
OLSEN, LARRY PATTERSON, and
PATTERSON CONSTRUCTION, INC.

Case No. 990343-CA

Defendants/Appellees.

BRIEF OF APPELLANT

JURISDICTION
Jurisdiction is proper in this Court pursuant to Utah Code Ann. §78-2a-3(2)(j).
ISSUES PRESENTED, STANDARD OF REVIEW,
PRESERVATION OF ISSUES FOR APPEAL
I

The trial court erred in its application of Utah law and contract principles in
concluding that the Young's were not entitled to specific performance when the initial
breach occurred.

II

The trial court erred in concluding that Young's waived any claim they had for specific
performance of the contract when they withdrew their funds from the Title Company
in December of 1993.
For Points I and II, the reviewing court should apply a correction of error standard giving no

particular deference to the trial court's conclusions. In equity cases, appellate courts are allowed to
exercise a broad scope of review encompassing both questions of law and questions of fact. If a trail
court bases its ruling upon a misunderstanding and misapplication of the law, the party adversely
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affected is entitled to have the error rectified in a proper adjudication under correct principals of law.
Reed v Alvev. 610 P.2d 1374, 1377 (Utah 1980); State v Pena, 869 P.2d 932, 936 (Utah 1994);
Shields v Harris. 934 P.2d 653 (Utah Ct. App. 1997).
These issues were preserved for appeal in the arguments of both counsel (R. 2009, TT. 451 482).
III

The trial court erred in denying the Young's an opportunity to respond to Defendant
Larry Patterson's Rule 63(b) petition and by allowing him to supplement the original
petition.

IV

The trial court erred in granting Defendant Larry Patterson's Rule 63(b) petition.

V

The affidavit of Defendant Larry Patterson was legally insufficient and the reviewing
judge misapplied the Code of Judicial Conduct, Canon 3E.
Points III, IV and V should be reviewed under the same standard. The trial court's

interpretation of the rules is a question of law that should be reviewed for correctness. Rushton v
Salt Lake County, 977 P.2d 1201, 1203 (Utah 1999); Harmon City, Inc. v Nielson & Senior, 907
P.2d 1126,1167 (Utah 1995). The trial court's conclusions of law will be reviewed for correctness.
PDO Luce Center, Inc. v Huber, 949 P.2d 792 (Utah App. 1997). See also Racklev v Fairview Care
Ctrs., Inc., 970 P.2d 277,280 (Utah Ct. App. 1998) for application of correctness by appellate court
where a clear and substantial public policy exists.
These issues were reserved at the trial level when Plaintiffs filed their motion to allow
submission of memoranda and counter-affidavits and their Objection to Defendant Larry Patterson's
Affidavit and Defendant's inclusion of additional documents (R. 2203-2213, 2358-2368, 21952202).
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CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The Utah Constitution, Article VIII, Section 9, provides: "...in equity cases the appeal may
be on questions of both law and fact..."
Code of Judicial Conduct, Canon 3(E). A judge shall perform the duties of the office
impartially and diligently.
(E) Disqualification.
(1) A judge shall enter a disqualification in a proceeding in which the judge's impartiality
might reasonably be questioned, including but not limited to instances where:
(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer, a strong
personal bias involving an issue in a case, or personal knowledge of disputed evidentiary facts
concerning the proceeding;
(b) the judge had served as a lawyer in the matter in controversy, had practiced law with a
lawyer who had served in the matter at the time of their association, or the judge or such lawyer had
been a material witness concerning it;
(c) the judge knows that the judge, individually or as a fiduciary, or the judge's spouse, parent
or child wherever residing, or any other member of the judge's family residing in the judge's
household, has an economic interest in the subject matter in controversy or in a party to the
proceeding, or has any other more than de minimis interest that could be substantially affected by
the proceeding;
(d) the judge or the judge's spouse, or a person within the third degree of relationship to
either of them, or the spouse of such a person;
(i) is a party to the proceeding;
(ii) is acting as a lawyer in the proceeding;
(iii) is known by the judge to have a more than de minimis interest that could be substantially
affected by the proceeding;
(iv) is to the judge's knowledge likely to be a material witness in the proceeding.
(2) A judge shall keep informed about the judge's personal and fiduciary economic interest,
and should make a reasonable effort to keep informed about the personal economic interests of the
judge's spouse and minor children residing in the judge's household.
Utah Rules of Civil Procedure 63(b). Disability or disqualification of a judge.
(b) Disqualification. Whenever a party to any action or proceeding, civil or criminal, or his
attorney shall make and file an affidavit that the judge before whom such action or proceeding is to
be tried or heard has a bias or prejudice, either against such party or his attorney or in favor of any
opposite party to the suit, such judge shall proceed no further therein, except to call in another judge
to hear and determine the matter.
Every such affidavit shall state the facts and the reasons for the belief that such bias or
prejudice exists, and shall be filed as soon as practicable after the case has been assigned or such bias
or prejudice is known. If the judge against whom the affidavit is directed questions the sufficiency
of the affidavit, he shall enter an order directing that a copy thereof be forthwith certified to another
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judge (naming him) of the same court or of a court of like jurisdiction, which judge shall then pass
upon the legal sufficiency of the affidavit. If the judge against whom the affidavit is directed does
not question the legal sufficiency of the affidavit, or if the judge to whom the affidavit is certified
finds that it is legally sufficient, another judge must be called in to try the case or determine the
matter in question. No party shall be entitled in any case to file more than one affidavit; and no such
affidavit shall be filed unless accompanied by a certificate of counsel of record that such affidavit
and application are made in good faith.
Utah Rules of Civil Procedure 56(c). Summary Judgment.
(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall be filed
and served in accordance with CJA 4-501. The judgment sought shall be rendered if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered on
the issue of liability alone although there is a genuine issue as to the amount of damages.
Utah Code Annotated §25-5-1. Estate or interest in real property.
No estate or interest in real property, other than leases for a term not exceeding one year, nor
any trust or power over or concerning real property or in any manner relating thereto, shall be
created, granted, assigned, surrendered or declared otherwise than by act or operation of law, or by
deed or conveyance in writing subscribed by the party creating, granting, assigning, surrendering or
declaring the same, or by his lawful agent thereunto authorized by writing.
Utah Code Annotated §25-5-3. Leases and contracts for interest in lands.
Every contract for the leasing for a longer period than one year, or for the sale, of any lands,
or any interest in lands, shall be void unless the contract, or some note or memorandum thereof, is
in writing subscribed by the party by whom the lease or sale is to be made, or by his lawful agent
thereunto authorized in writing.
Utah Code Annotated §25-5-8. Right to specific performance not effected.
Nothing in this chapter contained shall be construed to abridge the powers of courts to
compel the specific performance of agreements in case of part performance thereof.
STATEMENT OF THE CASE
A. Nature of the Case: Plaintiffs brought an action seeking specific performance of an oral contract
to sell 10.48 acres of real property in Sanpete County. Plaintiff also sought an order quieting title
to the property and damages for intentional interference with contractual relations. Defendants Olsen
denied the allegations, Defendant Larry Patterson counterclaimed for intentional interference with
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contractual relations seeking punitive damages, Defendant Patterson Construction counterclaimed
for slander of title, trespass, conversion and to quiet title.
B. Course of Proceedings and Disposition Below: Plaintiff filed their Verified Complaint on
October 13,1994 (R. 1-35). Plaintiffs filed two subsequent Amended Verified Complaints, the last
Third Amended Verified Complaint being filed on May 5, 1997(R.l 135-1191). Answers and
Counterclaims were filed (R. 55-57, R. 58-66, R. 1661-1663). Motions to dismiss were filed by
Defendant Larry Patterson. Defendant Patterson Constructionfileda motion for summary judgment
(R. 295-321,1260-1329). The Court dismissed Defendant Larry Patterson from the matter but for
one cause of action, that being Intentional Interference with Contractual Relations (R. 2108-2122).
Defendant Larry Patterson sent a letter dated September 14, 1995, to the trial judge requesting that
he recuse himself (R. 778-782). The trial judge denied his request October 20, 1995 (R. 778-782).
Defendant Larry Patterson, through counsel,filedan Affidavit to disqualify the trial judge on January
16,1996 (R. 2052-2107). A Petition for Extraordinary Writ under Rule 19 wasfiledMay 21,1996
(R. 2006-2007). Utah Supreme Court denied the writ in Case No. 960241 at 922 P.2d 1280.
Reviewing Judge Ray M. Harding disqualified the assigned Judge Mclff and Judge David L. Mower
was assigned (R. 2377-2379). On July 17, 1997, Judge Mower then granted Defendant Larry
Patterson's Motion to Dismiss (R. 1339-1341). The Court bifurcated the issue of specific
performance from the other issues and causes of action (R. 1616-1618). Trial on the specific
performance claim was held August 20 and 21, 1997. The trial court asked parties' counsel to
submit proposed findings (TT. 484)1. The trial judge issued his Decision on October 22,1997 (R.

Unless otherwise indicated, all references to the transcript shall mean the transcript of the
hearings held August 20 and 21, 1997 (R. 2008, 2009).
5

1713-1725). Judgment was entered December 1,1997 (R. 1791-1795). First Notice of Appeal was
filed December 9, 1997 (R. 1803-1805), which was dismissed January 9, 1998 (R. 1822). Trial on
Defendant Patterson Construction's claim for rental value of property was held May 11, 1998.
Findings and Order were entered October 1, 1998 (R. 1890-1892). Motion to Dismiss Larry
Patterson's Counterclaim was granted March 11, 1999 (R. 1978). Second Notice of Appeal was
filed April 8, 1999 (R. 1991-1993).
C. Statement of Facts. The Plaintiffs, Robert K. Young and Wynn P. Young, "Young's", live with
their eight children on a small dairy farm west of Sterling, Utah (TT. at 112, R. 1713 at f 1). Edwin
Donald Olsen, "Olsen", owned and operated a large farm west and south of Sterling, Utah, owning
land contiguous to the Young's (TT. 45-51, 193, Exh. #18). The parties were neighbor farmers for
over thirty years (TT. 112,189,196, R. 1713 at 13). In the 1980fs, Olsen suffered financial reversals.
Olsen's farm was foreclosed and both real and personal property was sold to satisfy liens (R. 1713
at f4(a), TT. 51,194). The Young's attended a farm equipment foreclosure sale where they
purchased a manure spreader (TT. 194-195). On February 21,1990, a judgment was entered in the
Sixth District Court against Olsen in a case entitled Central Bank & Trust Co. v Edwin Donald
Olsen, et al, Case No. 9702. The amount of the judgment was $187,579.75 (TT. 336, Exh. #30). On
September 11, 1990, a judgment was entered in the Sixth District Court against Olsen in a case
entitled Western Farm Credit Bank, fka Federal Land Bank of Sacramento v Edwin Donald Olsen,
et al, Case No. 9620. The amount of the judgement was $32,947.44 (Exh. #31). This judgment
represented a deficiency balance due after a foreclosure sale (TT. 46, 337, R. 1713 at f5).
Part of Olsen's farm were two parcels of ground consisting of 10.48 acres which is the
subject matter of this dispute. Olsen had farmed the 10.48 acres along with his other farm ground,
6

receiving it from his father, who received it from his grandfather (TT. 46). The 10.48 acres and
eleven shares of Sterling Irrigation Company water stock had been purchased through a straw man
by the name of Rogers (TT. 45-51, R. 1713 at f5). The property and water stock were paid off in
1986 (TT. 49). All the documents relating to the purchase, including the deed and the stock
certificate, had remained in the possession of Zions Bank, where the escrow was held (TT. 45-51,
R. 1713 at f 5 ). Hence, through all of the financial reversals, Olsen's name never appeared in any
official records as the owner of the property or water stock (TT. 51, 169, R. 1713 at TJ5).
In the spring of 1990, the Young's took possession of the 10.48 acre parcels through a lease
agreement with Olsen wherein they agreed to give Olsen one-third of the crop as payment (TT. 162,
R. 1713 at |6). They irrigated it with the water represented by the 11 shares of water stock and
raised a crop of alfalfa hay. The Young's remained in possession of the land and water on the same
basis in 1991 and 1992 (R. 1713 at |6, TT. 164). In addition, the Young's farmed the remainder of
the Olsen farm through various lease agreements with the respective new owners (TT. 196-197).
The 10.48 acres is located virtually in the middle of the old Olsen farm and is unfenced from the
remainder of the ground (TT. 472, Exh. #22).
In the fall of 1992, Olsen was facing a foreclosure of his home in Manti, Utah by the Bank
of Ephraim. Because of a delinquency in payment, the Bank of Ephraim had caused a Trustee's sale
to be scheduled for November 16, 1992 (R. 1713 at f 7).
Olsen went to his neighbor and friend, the Young's, and asked Mr. Young if he was
interested in buying the 10.48 acres and the 11 shares of water (R. 1713 at f9 & 10, TT. 53-55,167).
Olsen told Young's that the 10.48 acres was free and clear but that the water shares had
delinquent assessments (TT. 54-56). Olsen told Young's that he wanted $10,000.00 for the ground
7

and that they would have to pay the delinquent assessments and current assessments on the water
shares (TT. 54-56, 65-66, 178). Olsen further explained to the Young's that he needed the
$10,000.00 to save his home from foreclosure sale that was scheduled for November 16, 1992 (R.
1713 at 110, TT. 52-53,67,94-95,114,169-170,172,177-178). Olsen told Young that he had clear
title (TT. 168,183). However, when called again at end of trial, he then said he didn't tell him it was
free and clear (TT. 416-417). Olsen also told a mutual friend of the parties, Douglas Ludvigson, that
he was selling his property to the Young's and that the property was free and clear of liens (TT. 273,
286). He also told Mark Anderson of the Title Company hat the property was free and clear (TT.
83,308).
Olsen went to Central Utah Title Company in Manti and asked them to prepare a deed for
the 10.48 acres of ground conveying the same to the Young's (TT. 55-57, 66-67, 296-300). Olsen
and his two sons, Jay Donald Olsen and Scott Douglas Olsen, executed a Warranty Deed on
November 9, 1992 (TT. 56-57, 60, 95-96, Exh. #1). Olsen gave the executed Warranty Deed to
Young (R. 1713 at f l l , T T . 66, 115,206,413).
On November 10, 1992, Olsen executed an acknowledgment for the Sterling Irrigation
Company and Zions Bank, which provided that Olsen accepted the water certificate no. 509 in the
name of J. Lindon Anderson, etux, that was sold to the straw man John Rogers; that Mr. Rogers
cannot be located by Zions Bank and that Olsen had paid for the water stock for himself, that the
water stock assessments were in arrears and that Olsen would be responsible for bringing the
assessments current and hold the Irrigation Company harmless from any liability (TT. 278-281, Exh.
25 & 26). Also on November 10, 1992, Olsen was issued certificate no. 637 for the 11 shares of
water stock and transferred the same to Young's, who were issued a new certificate from the
8

Irrigation Company. Young's made arrangements to pay the delinquent assessments, penalties and
interest for the water stock on the same day (TT. 74, R. 1713 at f 12, 15, 17, Exh. #5).
On November 13, 1992, Young's took the warranty deed and water stock to the Bank of
Ephraim to obtain a loan for the purchase of the property (TT. 115). Young's executed a Trust Deed
in favor of the Bank of Ephraim in the principal sum of $8,500.00 and purchased cashier's check no.
35631 for the same amount, payable to Central Utah Title Company. Young's also purchased
cashier check no. 35632 in the sum of $1,500.00 made payable to Central Utah Title Company and
Robert K. Young (R. 1713 at f 13, TT. 115-120, 311). The checks were deposited into the Title
Company Trust Account (R. 1713 at |12, Exh. #2).
As per the parties' agreement and at the direction of Olsen, Young's delivered to the Title
Company the trust deed, warranty deed, water stock and the two cashier's checks totaling $ 10,000.00
(Exh. #2). A form letter of instruction was delivered with the aforementioned documents to the Title
Company. Gerald Naylor, Executive Vice President of the Bank of Ephraim, instructed the Title
Company as follows: "Enclosed are the funds, Trust Deed, deed on the property Robert Young is
purchasing from Edwin Donald Olsen. We need to make sure there is clear title and we have in hand
11 shares of Sterling Irrigation stock before disbursement is made" (TT. 69,96,119-122,173,210213, 387-388, R. 1713 at 113, Exh. #17).
The Bank of Ephraim per Vice President Gerald Naylor, testified the letter is a form letter
they send with every trust deed (TT. 380-381, 397-398).
The Title Company took possession of the deed and water stock and deposited the funds in
its trust account (TT. 302, 311, R. 1713 at fl3(c)).
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On November 14, 1992, Olsen signed the transfer section of stock certificate no. 637. It
reads, "For value received I hereby sell, assign and transfer unto Robert K. and Wynn P. Young 11
(Eleven) shares of Capital Stock represented by the within Certificate..." (R. 1713 at ^[14, Exh. #5).
On November 16, 1992, the trustee's sale was conducted. The Bank of Ephraim was the
successful bidder on the Olsen home (R. 1713 at 1J15, TT. 68, 397, 403).
On November 20, 1992, Young's paid $1,997.00 to Sterling Irrigation Company. Of that
amount $1,112.00 represented delinquent assessments, penalties and interest on the 11 shares of
water (R. 1713 at 1f 16, TT. 117, 176, 245, Exh. #7). Between November 14 and November 30,
1992,Sterling Irrigation Company issued a water stock certificate to Young's for the 11 shares of
water (R. 1713 at fl7,TT. 104-105, 278-283, Exh. #5).
On December 10, 1992, the Title Company issued its commitment for title insurance on the
10.48 acres and sent the same to Olsen. It contained 5 exceptions or clouds on the title: 1 related to
current unpaid taxes, 2 related to utility easements and the final 2 being the judgments (R. 1713 at
f 18, TT. 300, 304-306, 307, 335, Exh. #27 & #28). Olsen went to the Title Company and was
informed by Mark Anderson that he could not get his money until the judgment liens were cleared
up (TT. 69, 309). Olsen told Mark Anderson that he had an attorney by the name of Dale Dorius
working on clearing the judgments (TT. 69, 309-310, 313). Olsen claims he told Young about the
judgment liens in November 1992, and that he would work on clearing the liens (TT. 78, 93-94,
415).
On December 15,1992, Young's made their first $200.00 payment to the Bank of Ephraim
on the $8,500.00 Trust Deed. They continued to make each monthly installment payment for the
next twelve months, the last payment being November 15,1993 (TT. 130, R. 1713 at 1fl 9-20,22-31).
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Mark Anderson from the Title Company notified Mr. Naylor of the title problems and told
him that Olsen had informed them that he had hired attorney Dale Dorius to clear the judgment liens
(TT. 312-315, 383). Every month or so, Mark Anderson would call Olsen to see what progress had
been made and Olsen told him they were still working on it (TT. 70, 315, 324).
On January 19,1993, Olsen went to Young's and told them they owed him another $480.00
for the 10.48 acres, i.e., $1,000.00 per acre. Young's paid Olsen the $480.00, marking the check
with the notation, "final property payment"(R. 1713 at ^[21, TT. 266, Exh. #15). Olsen did not
inform Young's that the deed had not been recorded, that he had not received the $ 10,000.00, or that
there were judgment lien problems (TT. 70, 123-124, Exh. #15). Olsen did not tell Young there
were any title problems with the 10.48 acres at that time (TT. 72, 124). Young did not know the
warranty deed had not been recorded or that Olsen had not received the $10,000.00 (TT. 124-125,
179,181,214-216,228,267,380). Although Olsen claims he went to Young and told him there was
a problem within a day or two of his conversation with the Title Company and that he would do what
he could to get is solved for Young's (TT. 93-94).
In January of 1993, Olsen paid $60,000.00 to Bank of Ephraim to pay off the debt to them
(TT. 439-441). Bank of Ephraim gave Olsen a Trustees Deed, but he has never recorded it (Exh.
#35). At trial, Olsen, when questioned about not satisfying the judgment liens, stated, "I was interest
in saving my home first." (TT. 441, line 22).
In November of 1993, the Young's paid the assessments on the 11 shares of water, as well
as their property taxes to Sanpete County on the other parcels they owned (R. 1713 atf33,TT. 185,
Exh. #8 & #9). They had received no tax notice for the 10.48 acres. Young went to Olsen, at his
place of employment, and asked him where the tax notice was (R. 1713 at f 34(a), TT. 124-125).
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Olsen told him he didn't know where it was, that the previous owner Lyndon Anderson might have
it and he would check with him (TT. 125). Young went to Lyndon Anderson and asked him if he
had the tax notice and was told he didn't have it and hadn't received the tax notice for several years
(TT. 126, 131). Young then went to the County Recorder's Office to see if the property was
recorded in his name (TT. 126). Young found out that the property was still in Olsen's name so he
went to the Title Company to see why the deed hadn't been recorded (R. 1713 at 134(b), TT. 126,
223). Young then went to the Bank of Ephraim and was told there were title problems with the
10.48 acres (TT. 132). Young then went back to Olsen, where Olsen finally told him that there were
judgments against him and that his brother had talked to attorney Ross Blackham and had suggested
letting the statute of limitations run on the judgments (TT. 134,181,417, R. 1713 at 113(c) & (d)).
Young claims he talked to Olsen about taking the money out of the Title Company wherein
Olsen told him that "was fine, I can't have the money anyway." (TT. 135, 184-185, 215-216, 225226,250,262-263). Olsen claims no such agreement was reached (TT. 422, 431).
Young's went to the Bank of Ephraim to inform them that the deed had not been recorded.
Young asked the Bank what he could do? The Bank suggested he could take the money back and
wait until Olsen got clear title. The Bank told Young's they would make them another loan (R. 1713
at 134(c) &(d)).
On December 16, 1993, Olsen went to Plaintiffs home and brought the tax notice for the
10.48 acres, on which he had written "Bob Young" (R. 1713 at 136(a), TT. 72-23, 135, Exh. #16).
Olsen told Young's that he had gone ahead and paid the taxes and to reimburse him later. Olsen
discussed the possibility of letting the statute of limitations run out on the judgments (TT. 83).
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On December 16,1993, after talking to Olsen (TT. 216), Young's went to the Title Company
and asked them to send the $8,500.00 back to the Bank of Ephraim and refund the $ 1,500.00 to them
(R. 1713 at 136(b), TT. 137-139, 250, Exh. #20 & #21).
On December 29, 1993, the Bank of Ephraim entered a payoff of its loan to the Young's. It
showed that it received the balance owed of $7,351.58 and that it applied $7,277.27 to principal and
$94.31 to interest (R. 1713 at 1J37, TT. 227,406-408, Exh. #34). After December 1993, Olsen was
still telling the Title Company that he was working on clearing the judgment liens (TT. 345).
On November 30, 1993, Young's paid the assessments on the eleven shares of water to the
Sterling Irrigation Company (R. 1713 at f 39, TT. 140, 247-248, Exh. #8).
In January of 1993, Olsen had available to him $60,000,000 which he used to pay off the
Bank of Ephraim for the debt on his home (TT. 404-405, 439). Bank of Ephraim gave Olsen a
trustee's deed to his home that Olsen has never recorded (TT. 403-404, Exh. #35).
From November of 1992 through December of 1994, the Young's remained in sole
possession of the subject property, farmed the same and paid all assessments on the water shares
(TT. 140, 141, 148, 249, Exh. #8 & #9).
From November 1992 to the early spring of 1994, Olsen made no efforts to clear the
judgment liens off the property (TT. 86-88, 432, 434, 436, 443-445). Even though Olsen
acknowledged that it was his obligation to clear the judgment liens (TT. 88).
In January of 1994, Olsen claims he went to the Title Company and asked them if there
wasn't some way that he could get the $10,000.00fromthe Young's, so that he could earn interest
on it until he got the problems cleared up (TT. 76). Mark Anderson of the Title Company
remembers no such request (TT. 315). Olsen claims this is the first he knew that the Young's had
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withdrawn the money (TT. 76,422-423,426). But Mark Anderson testified he told him in December
1993 and he wasn't surprised (TT. 316-317).
On or about January 10, 1994, the Title Company sent Olsen an invoice no. 6005-SH for a
cancellation fee in the sum of $120.00. Olsen paid said invoice with check no. 907 dated February
4, 1994 (R. 1713 atf38, TT. 340-341, 346, 411, Exh. #32 & #37).
In June of 1994, Olsen went to Young and asked him if he would be interested in trading the
10.48 acres for ground up closer to Young's farm and home (TT. 80-81, 141-143). Olsen claimed
he made this offer in an attempt to keep peace between Young's and Larry Patterson (TT. 80).
Young's declined the offer (TT. 143). Defendant Larry Patterson had told Olsen that he had the
ground appraised for $250.00 an acre and that Western Farm Credit was willing to take $2,500.00
to release the property (TT. 84-86, 143-144, 187). Young's contacted Western Farm Credit to see
about getting a release and was told they couldn't do it without Olsen's approval (TT. 144). Young's
then went back to Olsen and told him he was concerned that he was going to sell the 10.48 acres to
Defendant Larry Patterson (TT. 145). Young claims Olsen told him he felt bad about not honoring
their deal but he was getting twice as much money (TT. 145). Olsen also told Doug Ludvigson he
was getting twice as much for the property from Defendant Larry Patterson (TT. 284-285,286,287,
291-292). Mark Anderson also though the sale was for $20,000.00, but changed his mind under
cross-examination (TT. 320,343). Young's went again to Olsen wherein Olsen got mad at him for
contacting Western Farm Credit because it had cost him $7,500.00 (TT. 146).
On June 17,1994, Olsen and his sons executed a second warranty deed, prepared by the Title
Company, to thel0.48 acres, leaving the grantee portion of the deed blank (TT. 106,109-110,319321, 326, Exh. #14).
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On July 22, 1994, Defendant Larry Patterson delivered to the Title Company a check in the
sum of $10,000.00 drawn on Defendant Patterson Construction, Inc. account (TT. 343, Exh. #33).
Defendant Larry Patterson told Mark Anderson of the Title Company that the grantee portion of the
deed should appear as the name appears on the check (TT. 326, Exh. #33).
On August 16, 1994, Young's sent to the Title Company a cashier's check for $10,000.00,
made payable to Edwin Donald Olsen, as well as a check for $66.94 representing the reimbursement
payment for the 1993 property taxes. The Title Company returned the checks to the Young's,
indicating that the deed and other documents had been returned to the Bank of Ephraim (TT. 147,
205, 260, Exh. #11, 12,23,10).
On September 1,1994, Young's sent directly to Olsen the cashier's check for $ 10,000.00 and
the check for the property taxes (TT. 260, 269, 430). Olsen had attorney Dale Dorius send the
Young's money back, informing them that he, Mr. Olsen, was going to sell the property to someone
else (TT. 267, 429, Exh. #24).
On September 21,1994, the warranty deed from Olsen to Defendant Patterson Construction
was recorded (TT. 338, Exh. #14). The Patterson family had purchased most of the ground that
surrounded the 10.48 acres in 1992 (TT. 195, 198-199, 231-234, 251, Exh. #18 & #22).
SUMMARY OF ARGUMENT
In regards to Points I and II, the trial court concluded that Young's had a contract with Olsen
to purchase 10.48 acres for $10,000.00. The trail court also concluded that the Young's owned the
eleven (11) shares of water stock because they paid the agreed purchase price, i.e., the delinquent
assessments, penalty and interest. Plaintiffs take no issue with the trial court's conclusion in this
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regard. In regards to the eleven shares of water, Defendant Patterson Construction did not purchase
the shares and made no claim to them at trial (TT. 85,479).
Plaintiffs however challenge the trial courts conclusions that "they waived any claim they
might have had when they withdrew their money from the escrow agent, Central Utah Title
Company". The trial court erred in its conclusion and this Appellate Court should apply a
correctness of error standard. In regards to any subsequent agreement and the withdrawal of the
money from escrow, the trial court concluded that "the evidence regarding this "agreement" was t
conflicting. Even if believed, the "agreement is to vague and open-ended to be enforceable." (R.
1713). Again, the trial court's conclusion is in error and the appropriate standard for review is
correction of error.
The trial court failed to apply ordinary rules of contract construction and law in this matter.
The trial court failed to read the parties' trial briefs prior to trial (TT. 485, line 8).
The parties reached an agreement for the sale and purchase of an identified and described
10.48 acres for the sum of $10,000.00. Initially the matter was to be closed prior to November 16,
1992, the date of Defendant Olsen's foreclosure on his home. Plaintiffs tendered their performance
prior to that date. Olsen had previously represented that the property was free and clear. The
transaction failed to close because Olsen couldn't convey clear title. Though an agreement is
uncertain or incomplete in some respects, specific performance may nevertheless be decreed where
the uncertainty relates to matters which the law makes certain or complete by presumption, rule or
custom usage. Reed v Alvev, 610 P.2d 1374,1378 (Utah 1980). The letter accompanying the trust
deed, warranty deed and $10,000.00 did not contain new or improper conditions of performance on
Olsen because he had expressly promised clear and free title to the property. The law does not allow
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a vendor by wilful act or omission to make it impossible or difficult for the other party to perform
and then invoke the other's non-performance as a defense. See Reed v Alvey, 610 P.2d at 1380,
footnote 24, also Ferris v Jennings, 595 P.2d 857, 859.
In regards to the trial court's conclusion that the parties' agreement might have been extended
"but that the agreement, if any, was vague or open-ended to be enforced" relates to the party
responsible for clearing the judgment liens and when or how long the vendor had to clear the dates.
The Courts in Utah have upheld specific performance requests when the major aspects of a contract
are specified with requisite certainly even though incidental details are missing. When time is not
specified in a contract the Courts impose performance within a reasonable time. Young's only
needed to show that they were ready, willing and able to perform within the reasonable time period.
Olsen should not be allowed to obtain an advantage from the fact that he is unable to perform. The
trial court erred in its application of the law and the conclusion drawn therefrom. The decision needs
to be corrected by this Court, granting specific performance to the Young's.
In regards to Points III, IV and V, Defendant Larry Pattersonfiledan Affidavit to disqualify
Judge Mclff on January 16, 1996, pursuant to Rule 63, URCP. He had previously sent a letter to
Judge Mclff dated September 14,1995, asking that he recuse himself, which was denied. Plaintiffs
filed a motion to allow Plaintiff to submit memorandum and counter-affidavits in response to
Defendant's affidavit. Plaintiffs alsofiledan objection to Defendant Larry Patterson's affidavit. The
assigned reviewing judge refused to consider the counter-affidavits, memorandum and motion and
as a matter of law misapplied Canon 3 of the Code of Judicial Conduct in reaching his decision.
Plaintiffs argue that (1) Defendant Patterson's Affidavit pursuant to Rule 63(b) was not
timely; (2) the affidavit was legally insufficient; and (3) the reviewing judge erred by allowing
17

Defendant Larry Patterson to supplement his affidavit by the submission of additional affidavits and
other documents.
ARGUMENT
POINT I
The Trial Court erred in its application of Utah law and contract
principles in concluding that the Young's were not entitled to
specific performance when breach occurred in December 1992.

/*-

Young's plead and presented evidence on their claim that they were entitled to a grant of
specific performance on the contract they had with Olsen. The contract terms were acknowledged
by Olsen at trial and in his deposition. Olsen approached the Young's and asked them if they were *
interested in purchasing the 10.48 acres of ground for $10,000.00, as well as 11 shares of water.
Olsen represented that the 10.48 acres was free and clear of any encumbrances but that there were
delinquent assessments, penalties and interest on the water shares. Olsen had a deed prepared,
executed the same and gave it to Mr. Young. Olsen told the Young's to take their funds to the Title
Company for the 10.48 acres. Olsen told the Young's to pay the assessments, penalties and interest
on the water shares.
Olsen told the Young's that he needed to close the transaction before November 16, 1992
because he needed the money to save his home from the foreclosure that was to occur on that date.
Olsen executed a transfer of all the water shares to the Young's and they paid the amounts
owed. Young's borrowed $8,500.00 from the Bank of Ephraim and used $1,500 of their own funds.
Olsen requested a title search on the property that was prepared by the Title Company.
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Prior to November 16,1992, the Bank of Ephraim took the warranty deed, its trust deed and
the $ 10,000.00 to the Title Company with instructions that there be clear title and 11 shares of water
stock before disbursement is made.
Specific Performance is a remedy of equity which is addressed to the sense of justice and
good conscience of the court, and accordingly, considerable latitude of discretion is allowed the
court's determination as to whether it shall be granted and what judgment should be entered. Shields
v Harris. 934 P.2d 653, 655 (Utah App. 1997) (quoting Morris v Svkes. 624 P.2d 681, 684 (Utah
1981)). Before specific performance will be employed by the courts to enforce a contract, the terms
of the agreement must be reasonably certain so the parties know what is required of them, and
definite enough that the courts can delineate the intent of the contracting parties. Reed v Alvev, 610
P.2d 1374, 1377 (Utah 1980). See also Ferris v Jennings. 595 P.2d 857, 859 (Utah 1979). If from
this examination of the transaction the court can determine the actual contract is certain and the
obligations and rights of the parties defined, then they may employ their equitable powers to enforce
the contract via specific performance. Reed at 1377.
In the present matter, Young fulfilled all the obligations of the agreement with Olsen. The
agreement between Olsen and Young's did not specify the order of performance.
In Utah, when contracts for the performance of exchanged promises are silent, the courts
apply the common law of constructive contractual conditions... "Where there is no express indication
of the intended order for performance, the law implies a covenant and condition that the related
obligations be performed concurrently." PDO Lube Center, Inc. v Huber, 949 P.2d 792,798, quoting
Bell v Elder. 782 P.2d 545, 548 (Utah Ct. App. 1989). Once Young's tendered their performance,
Olsen was obligated to perform or be in default.
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In order to obtain specific performance against Olsen, the Young's must have made an
unconditional tender of the performance required by the parties' agreement. Century 21 All Western
Real Estate & Inv., Inc. v Webb, 645 P.2d 52,56 (Utah 1982); see also Baxter v Camelot Properties,
Inc., 622 P.2d 808,811 (Utah 1981); Zions Properties, Inc. v Holt, 538 P.2d 1319,1322 (Utah 1975).
Neither party to an agreement "can be said to be in default (and thus susceptible to a judgment for
damages or a decree of specific performance) until the other party has tendered his own
performance." Kellev v Leucadia Financial Corp., 846 P.2d 1238, 1243 (Utah 1992); quoting
Century 21, 645 P.2d at 56.

-

In addition, Young's tender cannot impose on Olsen a new condition or requirement not
already imposed by their agreement. See i.e., Century 21,645 P.2d at 56, Leucadia Financial Corp.,
846 P.2d at 1243. If the law were otherwise, one could use a tender to compel the other party to
comply with new contractual terms. Accordingly, a tender as a general rule, must be unconditional.
A tender that contains an improper condition or a requirement disqualifies a party from obtaining
a decree of specific performance. Baxter, 622 P.2d at 811; Century 21, 645 P.2d at 56; Kelley, 846
P.2datl243.

*

However, a party to a bilateral contract may properly condition a tender on the other's
performance, since such a condition does not impose a requirement beyond that already contained
in the contract. Kelley, 846 P.2d at 1243 (quoting 5A Corbin on Contracts §1233 (1964)). The fact
that the Bank of Ephraim required clear title before the recording of the trust deed, warranty deed
and disbursement of the funds to Olsen did not impose or introduce a new condition into the parties'
agreement. Olsen had told the Young's he had clear title to the property. Olsen told Doug
Ludvigson and the Title Company he had clear title to the property. Young's only expected Olsen
20

to do what he had promised. Defendant's argued in closing that if Young's had brought $ 10,000.00
cash into the Title Company the deal would have been done and the trial would be about the
warranties of title from the warranty deed given by Olsen (TT. 463-470). Whether a party brings
cash or funds from a bank in the form of a cashiers check is not the issue. Olsen told Young's he
had a clear title and Young's expected it after being presented with the warranty deed.
The primary obligation of Olsen was to provide marketable title to the Young's. Marketable
title is one that may be "freely made the subject of resale" and that can be sold at a "fair price to a
reasonable purchaser or mortgaged to a person of reasonable prudence as security for the loan of
money." 77 Am. Jur 2d Vendor and Purchaser §131 at 313-14 (1975). Generally, when a seller
agrees to convey marketable title, the seller must undertake to cure defects if it can be done in the
exercise of reasonable diligence and within a reasonable time. See., e.g. Ace Realty, Inc. v Loonev,
531 P.2d 1377,1380 (Okla. 1975). Olsen had prepared and executed a warranty deed to the 10.48
acres which in and of itself carries warranties of title. In addition, Olsen acknowledged his
obligation to provide clear title when he told the Title Company and the Young's that he had hired
attorney Dale Dorius to work on clearing the title to the 10.48 acres. For a period of over thirteen
(13) months, Olsen told the Title Company that he was working on clearing the title. However, the
evidence is somewhat conflicting and confusing as to what steps Olsen actually took to clear the title.
At one point in his testimony, he said he just sat and twiddled his thumbs wondering what he should
do (TT. 441-445). But he said he told Young's that he "would do what he could to get it solved for
him." (TT. 93 at line 24).
In Utah, every contract contains a covenant of good faith and fair dealing, each party
impliedly promises that he will not intentionally or purposely do anything which will destroy or
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injure the other party's rights to receive the fruits of the contract. To comply with his obligation to
perform a contract in good faith, a party's actions must be consistent with the agreed common
purpose and the justified expectations of the other party. The purpose, intentions, and expectations
of the parties should be determined by considering the contract language and the course of dealings
between and conduct of the parties. PDO Lube Center, Inc., 949 P.2d at 797-798 (quoting St.
Benedict's Dev. Co. v St. Benedict's Hosp., 811 P.2d 194, 199-200 (Utah 1991); see also Brehanv
v Nordstrom, Inc.. 812 P.2d 49,55 (Utah 1991).
In the instant matter there is no written agreement between the parties. However, Olsen gave
a warranty deed that carries covenants of title. More applicable to the facts of this case is the course
of dealings and the conduct of the parties. Olsen told the Young's and the Title Company that he
was working on clearing title. Olsen's testimony at trial however, was that he really took no
affirmative steps to clear title until the spring of 1994 ( TT. 443-445). Young's paid on their trust
deed note each month from November 1992 to December of 1993. Young's remained in possession
of the property from November 1992 to the filing of the lawsuit in October of 1994. Olsen never
demanded that they vacate the property or that Young's pay lease payments. After the intended
closing date, Olsen goes to Young's in January 1993 and demands an additional $480.00 for the
10.48 acres. Olsen goes to the Young's in the summer of 1994 and discusses a trade of the 10.48
acres for other property. Olsen talks to the Title Company and then the Young's about the possibility
of letting the statute of limitations run on the judgment liens. Olsen takes the tax notice to the
Young's writes "Bob Young" on the notice and expects reimbursement for the taxes. Clearly the
parties indicated an ongoing intent to carry out the agreement as soon as the title difficulties had been
remedied. Olsen lead the Title Company and the Young's into believing that he was clearing the
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problems. Olsen was in default of the parties' agreement and failed to take any affirmative steps to
clear the title.
In January of 1993, two (2) months after the intended closing date, Olsen had $60,000.00
which he could have used to negotiate a release of the judgment liens which eventually were released
for the $10,000.00 (TT. 439-441). Instead, Olsen takes the money, pays off his house and gets a
trustees deed, and leaving the Young's, the Title Company and the Bank of Ephraim believing that
he was clearing the title problems.
It is fundamental that a party to a contract should obtain no advantage from the fact that he
is himself unable or unwilling to perform. Huck v Haves, 560 P.2d 1124,1126 (Utah 1977); see also
Fishery Johnson, 525 P.2d45 (Utah 1974): Cummings v Nielson, 42 Utah 157,129 P. 619 (1912).
When Young's tendered their performance Olsen was in default at the intended closing date of
November 16, 1992. The delay in closing the transaction was due to the failures on the part of
Olsen. Olsen indicated his intention to remedy the title defects and for reasons of his own, he
apparently changed his mind, failed to perform even though he had the funds to cure the defects and
then attempted to assert deficiencies in the Young's performance for which he himself was
responsible.
Olsen breached the covenant of good faith and fair dealing, breached the parties' agreement
and the trial court erred in denying specific performance to the Young's.
Defendant Patterson Construction argued at closing that Young's should have brought an
action against Olsen after the breach in December 1992, not a year and one-half later (TT. 475). But
that is not the law in Utah. The Utah Court of Appeals in Baggett v Cyclops Medical Systems, Inc.,
935 P.2d 1265, 1270 (Utah App. 1997), said "...silence absent a duty to speak, does not constitute
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waiver. Further, failure to object immediately to a party's unlawful act does not constitute waiver
of a right to bring a lawful action. The defense that delay in filing suit precludes a Plaintiffs cause
of action only applies where the Plaintiffs failure to bring suit shows a lack of diligence and causes
injury to the Defendant." Young's paid on trust deed for thirteen months, Olsen then told them he
was having his attorney work on clearing the liens. Young's contacted Olsen's judgment creditor
and Olsen got upset (TT. 146). Young's were not dilatory in their actions. Their actions are
reasonable in light of the fact these parties had been friends and neighbors for many years. The trial
court misapplied the law to the facts and reached the wrong conclusion. This Court should correct
the error and grant specific performance to the Young's.

a

"

POINT II
The trial court erred in concluded that the Young's waived any
claim they might have for specific performance of the contract
when they withdrew their funds from the Title Company in
December of 1993,
The Young's plead, presented evidence at trial and argued before the trial court that Olsen
had a continuing duty to convey the property to them after the failed closing of the transaction on
November 16, 1992.
The Young's claimed they thought the transaction had closed in November of 1992. They
made their payments to the Bank of Ephraim for thirteen (13) months, until December of 1993, when
they learned the deed had not been recorded. Olsen claims he told them about the judgment liens
shortly after November 1992. In January of 1993, Olsen goes to the Young's and demands, receives
and has retained an additional $480 for the 10.48 acres. Mrs. Young writes the notation o the check,
"final property payment". Olsen acknowledges that there is no discussion concerning the judgment
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liens. Ten months pass and Young's do not get a tax notice on the 10.48 acres. Young's go to the
Title Company, the Sanpete County Recorder's Office and the Bank of Ephraim to inquire as to the
reason why they did not get a tax notice and why the transaction hadn't closed. Young's approach
Olsen about the tax notice and the judgment liens in November of 1993. A month later, Olsen brings
the tax notice for the 10.48 acres to the Young's, upon which he has written, "Bob Young". The
parties have a discussion concerning letting the statute of limitations run on the judgment liens. The
Young's continued in possession of the 10.48 acres and farmed the same during 1994. Olsen
continued to tell the Title Company that he was working on clearing the liens. By June 1994, Olsen
had worked out a deal to clear the judgment liens off (TT. 321-322).
Olsen went to the Title Company and told them he was going to sell the property to
Defendant Larry Patterson.
Young's approached Olsen, prior to him clearing the judgment liens, and told him if he
wasn't going to honor their agreement, he would take him to court.
On June 17, 1994, Olsen asked the Title Company to prepare a new deed. A deed was
prepared and executed by the Olsen's, leaving the grantee portion of the deed blank because
Defendant Larry Patterson had not decided how he was going to hold title.
Olsen approached Young's in the summer of 1994 and suggested a trade of the 10.48 acres
for other ground closer to Young's home. Young's refused the suggestion.
Fearing Olsen was going to breach the parties' agreement, Young, through counsel, sent a
check for the $ 10,000.00 to the Title Company and Olsen on August 16,1994, tendering the money
and requesting that the deed be recorded. The Title Company sent the check back stating that the
deed had been returned to the Bank of Ephraim. Young's then sent the $ 10,000.00 plus the property
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tax reimbursement directly to Olsen on or about September 1,1994, again requesting that he follow
through with the parties' agreement. Olsen, through counsel Dale Dorius, sent the checks backs
saying he had decided to sell the 10.48 acres to someone else.
As noted above, each contract in Utah carries a covenant of good faith and fair dealing. In
order to comply with this covenant, a party's actions must be consistent with the agreed upon
purpose and the justified expectations of the other party. The purpose, intentions and expectations
of the parties should be determined by considering the contract language and the course of dealings
between and the conduct of the parties. PDO Lube Center, Inc., 949 P.2d at 797,798. Neither party
should be allowed to prevent or impede that other party's performance nor may a party to a contract
render it difficult or impossible for the other party to continue performance and then take advantage
of the non-performance he had caused. See, i.e., Zions Properties, Inc. v Holt, 538 P.2d 1319,1321
(Utah 1975); PDO Lube Center, Inc., 949 P.2d at 797,798; St. Benedict's Dev. Co. v St. Benedict's
HOSP.,

811 P.2d 194, 199-200 (Utah 1991); Olvmpus Hills Shopping Or., Ltd. v Smith's Food &

Drug Ctrs., Inc., 889 P.2d 445,450 (Utah Ct. App. 1994); Havmore v Levinson, 8 Utah 2d 66, 328
P.2d 307 (1958); 17 Am. Jur. 2d, Contracts, §425-426; 17A CJ.S. Contracts §468-469.
In the present matter, the purchase and conveyance of land was the very essence of the
contract. Both parties clearly understood from their words and conduct what was promised and what
was expected. Young's were to pay $10,000.00 for the 10.48 acres of ground and Olsen was to
convey the ground free and clear as he had represented. The transaction didn't close prior to
November 16,1992. But the parties intend the contract to continue by their words and acts after the
failed closing date and after the Young's withdrew their money from the Title Company. Olsen
failed to clear the title or even make attempts to clear title until the spring of 1994, even though he
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told the Young's and the Title Company that he had hired an attorney to take care of it. Olsen had
$60,000.00 to pay the judgment liens in January 1993, but chose to save his own home and his
attorney's property rather than perform.
The Court sustained opposing counsel's objection to evidence concerning the use of the land
for 1994, on the basis that it was not relevant to the issue of specific performance and the contract
terms between the parties (TT. 149-151, 256-260). The Court abused its discretion in doing so and
this clearly shows the trial court did not understand the applicable case law in Utah. Eventually,
Young was able to put in the record that they possessed and maintained the property (TT. 252,255256). But more importantly, that no one told them to vacate, leave or undertook any other act, thing,
or conduct that would show that Olsen or Defendant Patterson owned the property.
The Court erred in its conclusion that the Young's waived any claim they had to enforce the
agreement when they withdrew their fluids from escrow and to its conclusion that any subsequent
agreement was too vague and open-ended to be enforceable.
Specific Performance will be employed by the courts to enforce a contract when the terms
of the agreement are reasonable certain so the parties know what is required of them and definite
enough that the courts can delineate the intent of the contracting parties. Reed v Alvey, 610 P.2d
1374, 1377 (Utah 1980); Kier v Condrack. 25 Utah 2d 139, 478 P.2d 327 (1970). Defendant
Patterson Construction and Olsen argued to the trial court that any agreement after the withdrawal
of the fundsfromescrow was too ambiguous and uncertain to be enforced due to the fact that it was
uncertain who was going to undertake the clearing of the judgment liens and when the same was
going to be completed.
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Principles of equity do not require that all terms of any agreement be set forth with definite
certainty. See, i.e.. Reed v Alvev, 610 P.2d at 1378: Janssen v Davis. 219 Cal 783.29 P.2d 196.198
(1934). In determining whether an agreement is too uncertain to be specifically enforced, the test
is whether the parties understood by the terms used what was intended in the agreement, and whether
the parties' minds met with respect thereto. See 71 Am. Jr. 2d, Specific Performance, §33, p. 52-54.
Where vagueness or ambiguity exist, and the intent of the parties is in question, the court may
consider the situation of the parties, the facts and circumstances surrounding the making of the
contract, and the respective claims thereunder,, to ascertain what the parties intended. Reed at 1377.
However, courts in Utah will decree specific performance where the uncertainty relates to matters
which law makes certain or complete by presumption, rule or custom and usage. Courts will
alleviate uncertainty when the major aspects of the agreement are specified. Courts will not allow
incidental details such as time of performance or terms of payment to deny specific performance.
See i.e., Kier v Condrack. 478 P.2d at 330; Reed v Alvev. 610 P.2d at 1379. Where the agreement
doesn't specify a precise deadline when performance is due the courts will apply a reasonable time
period. See, i.e., Bradford v Alvev & Sons. 621 P.2d 1240, 1242 (Utah 1980); Cooper v Deseret
Fed. Sav. & Loan Ass'n. 757 P.2d 483, 485 (Utah App. 1988).
There is no question that the land and purchase price had been agreed to by the parties. The
evidence at trial, although in conflict, still show the parties intended to carry out the contract as soon
as the judgment liens were remedied. The Young's remained in possession of the 10.48 acres, they
paid the 1994 property taxes, Olsen paid the 1993 taxes and wrote "Bob Young" on the tax receipt
and requested reimbursement. Olsen finally undertook the clearing of the judgment liens in the
spring of 1994. In June 1994, Olsen approached the Young's suggesting a trade of the 10.48 acres.
28

Olsen retained the Young's $480.00. Olsen never demanded a return of his warranty deed. Fearing
Olsen would breach their agreement, Young's re-tendered the full purchase price to Olsen on August
16 and September 1,1994, prior to the clearing of the judgment liens and prior to the recordation of
Defendant Patterson's deed.
In regards to the trial court's conclusion that Young's waived their right to enforce the
contract, the trial court's findings and conclusions are insufficient. In order to find an abandonment
of rights under a contract the court must find from the evidence a clear and unequivocal showing of
abandonment. If there is a dispute as to whether a party has abandoned its rights, it is a question of
fact to be determined from the circumstances of the particular case, which includes not only
nonperformance, but also expressions of intent and other actions of the parties. Timpanogos v
Highlands Inc., v Harper, 544 P.2d 481,484 (Utah 1975); Adair v Bracken. 745 P.2d 849,851 (Utah
Ct. App. 1987). The Courts have observed that the intent to abandon contract rights need not be
shown by the positive testimony of the purchaser, but may be inferred from the acts and conduct of
the purchaser that are "clearly inconsistent with an intention to continue the use of the property.
Adair at 851, quoting Forsyth v Pendleton, 617 P.2d 358,361. As stated above, Young's continued
to farm the property and paid the 1994 taxes. The trial court disallowed evidence of each party's use,
non-use or demands to vacate the property at trial by sustaining an objection as to relevance.
However, the pleadings and Mrs. Young's testimony at (TT. 252,255-256) speak volumes (R. 200215). These actions can only be regarded as unequivocal expressions that Young's intend to use the
property and not abandon their contractual interests in it and the Olsen's made no affirmative claims
to possession or use of the 10.48 acres.
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The fact that the Young's removed their funds from escrow does not alter or defeat their
claim for specific performance. Young's only removed their funds after thirteen (13) months while
the promised cure was to take place. Olsen failed to follow through on his promise to cure the
judgment liens, even though he had the ability to do so. See Reed v Alvev, 610 P.2d at 1380, F.N.
24
The Court's conclusion that the Young's waived enforcement of the agreement with Olsen
is against the clear weight of the evidence, violates established law and precedent, and is clearly *
erroneous and must be set aside.
POINT III

*

The Trial Court Erred in Denying the Young's an Opportunity
to Respond to Defendant Larry Patterson's Rule 63(b) Petition
and Allowing Him to Supplement the Original Petition.
Judge Harding, the reviewing judge, found in his memorandum decision, that counteraffidavits or memoranda would not assist him in determining the legal sufficiency of Defendant
Larry Patterson's affidavit and therefore refused to receive any from the Young's (R. 2377-2379).
Defendant Larry Patterson sent Judge Mclff a letter on or about September 14, 1995, asking
that he recuse himself (see Appendix F). At the time, Defendant Larry Patterson said he was acting
pro se. On October 13, 1995, Defendant Larry Patterson's counsel, Keith Stoney, filed a Notice to
Submit for Decision (R. 771-775), in effect asking that Defendant Larry Patterson's letter be treated
as a motion and ruled upon. On October 24,1995, Judge Mclff signed an order denying Defendant
Larry Patterson's requested recusal (R. 778-782).
On January 16,1996, Defendant Larry Patterson, through his counsel, filed an Affidavit of
Larry Patterson to Disqualify Judge Mclff and Certificate of Counsel of Record (R. 2052-2107).
30

Said affidavit eventually lead to Defendant Larry Patterson's Petition for Extraordinary Writ and
Decision in Young v Patterson, 922 P.2d 1280 (Utah 1996).
After filing the affidavit, Defendant Larry Patterson's counsel sent the assigned reviewing
Judge Boyd K. Park a letter dated January 26,1996, which contained further explanations, affidavits
and deposition transcripts (see Appendix J).
On October 22, 1996, Young's filed a Motion to Allow Plaintiffs Young to Submit
Memorandum and Counter-Affidavits in Response to Defendant Larry Patterson's Rule 63 Motion
(R. 2358-2368).
As set forth in Young's motion, Rule 63(b) Utah Rules of Civil Procedure states in pertinent
part that "No party shall be entitled in any case tofilemore than one affidavit; and no such affidavit
shall be filed unless accompanied by a certificate of counsel of record that such affidavit and
application are made in good faith".
Clearly, the filing of two affidavits, one on September 14, 1995 and then again on January
16, 1996 violates Rule 63(b). Therefore, the affidavit should have been denied.
Supposing that the Court considered the September 14,1995 letter as just a correspondence
and not a petition to disqualify, even though his counsel filed a notice to submit for decision on
October 13, 1995, the reviewing court should not have allowed Defendant Larry Patterson to
supplement his application with the additional affidavits, letter of allegations and deposition
transcripts to be included for the reviewing judge.
Secondly, the reviewing judge should have allowed Young's to respond to Defendant Larry
Patterson's affidavit. The Utah Supreme Court in State v Poteet 692 P.2d 760 (Utah 1980)
characterized an affidavit of bias and prejudice as more like a motion than a separate action. In
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Barnard v Murphy. 852 P.2d 1023, 1025 (at footnote 2) (Utah Ct. App. 1993) and reiterated in
Young v Patterson. 922 P.2d at 1282, the Court commented that the reviewing judge can request
legal memoranda from the parties on the sufficiency of the affidavit and either party would be
entitled to include record references in those memoranda.
The policy behind Rule 63(b) is to insulate trial judges from becoming involved in deciding
upon their own impartiality when that impartiality is questioned. The Utah Supreme Court and Utah
Court of Appeals has recognized that not allowing a trial judge to comment or advocate will render
that judge unable to defend against false or inaccurate allegations but chooses to err on the side of
caution to avoid the risk of improperly influencing the reviewing judge. See Poulsen v Frean 946 > **P.2d 738, 741, (Utah Ct. App. 1997), Young v Patterson. 922 P.2d 1280.
The same is not true of the opposing party. The only check upon parties and their counsel,
if a false or misleading affidavit is filed, is to allow the opposing party the opportunity to respond
so that the reviewing judge can have all of the information when making his decision. This evenhanded approach is then fair to both parties and will help the reviewing judge in ruling upon the legal
sufficiency and merit of the affidavit. Fair play and the interest of the justice, for all parties, dictates
that the opposing party be allowed to respond to an affidavit of bias and prejudice.
POINT IV
The Trial Court Erred in Granting Defendant Larry Patterson's
Rule 63(b) Petition.
On February 5, 1996, Young's filed Plaintiffs Objection to Defendant Larry Patterson's
Affidavit for Disqualification of Judge Mclff and to Defendant Patterson's Additional Ex Parte
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Submission of Affidavits, Letters and Exhibits. With said pleading, Young's attached their personal
affidavit in support thereof (R. 2203-2213).
As set forth above, Defendant Larry Patterson had filed a letter alleging bias and prejudice
on September 14, 1995, requested ruling on October 13, 1995,fileda second affidavit on January
16, 1996, and sent additional affidavits, letters and deposition records to the reviewing judge on
January 26, 1996.
As raised above, Defendant Larry Patterson's second affidavit and the submission of
additional affidavits on January 26, 1996, violate the provisions of Rule 63(b).
In addition, Defendant Larry Patterson's affidavit was not timely. Rule 63(b) requires that
an affidavit which seeks to disqualify a judge "shall befiledas soon as practicable after the case has
been assigned or such bias or prejudice is known." (emphasis added). The Utah Supreme Court
interpreted the phrase "as soon as practicable" in Madsen v Prudential Fed. Sav. & Loan Assn., 767
P.2d 538 (1988). In Madsen. the Defendant waited thirty-nine days after discovering the alleged
prejudice to file its affidavit. The Madsen Court held that the thirty-nine day delay rendered the
motion untimely. The Court stated: "We see no reason why the affidavit of prejudice and motion
to disqualify should have taken more than ten days to prepare andfile,especially since this case was
at an advanced stage". Id. at 540. The Utah Court of Appeals, in Birch v Birch. 771 P.2d 1114 (Ct.
App. 1989), also dismiss an affidavit of bias and prejudice based upon the untimelyfilingwhere the
petition wasfiled88 days after the alleged allegations of bias and prejudice were discovered. Id. at
1115.
Defendant Larry Patterson had been a Defendant in this lawsuit since June of 1995. Counsel,
Keith Stoney, entered his appearance in July 1995 andfileda Motion to Dismiss in July 1995. Keith
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Stoney also filed responsive pleadings in August of 1995. When Defendant Larry Patterson sent his
letter to Judge Mclff in September of 1995, he said he was not represented by counsel. However,
he makes it clear in his letter that he has discussed the matter with his wife, who is an attorney and
represents Defendant Patterson Construction, and he even suggests that she is going to take some
action. No other party has taken such action. On October 13, 1995, Keith Stoney files a Notice to
Submit. Defendant Larry Patterson and his counsel, Keith Stoney, wait until January 16,1996 to file
the second affidavit of prejudice and bias.
Defendant Larry Patterson had discovered his allegations alleging bias and prejudice by at
least September 14,1995, but he waits another 123 days before he files his affidavit on January 16,
1996. Clearing, 123 days' delay is untimely under both the Utah Supreme Court analysis in Madsen
and the Utah Court of Appeals analysis in Birch.
POINT V
The Affidavit Was Legally Insufficient and the Reviewing Judge
Misapplied the Code of Judicial Conduct, Canon 3(E).
The Utah Code of Judicial Conduct, specifically Canon 3E, sets forth the disqualifying
factors to be considered in a proceeding in which the judge's impartiality is questioned. Canon 3(E)
states in pertinent part:
(1) A judge shall enter a disqualification in a proceeding in which the judge's
impartiality might reasonably be questioned, including but not limited to
instances where:
(a) the judge has a personal bias or prejudice concerning a party, or
a party's lawyer, a strong personal bias involving an issue in a case, or
personal knowledge of disputed evidentiary facts concerning the proceeding;
(b) the judge has served as a lawyer in the matter in controversy, had
practiced law with a lawyer who had served in the matter at the time of their
association, or the judge or such lawyer had been a material witness
concerning it; (emphasis added).
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Defendant Larry Patterson's affidavit contains nothing more than supposition, speculation,
innuendo, irrelevant or unsupported allegations. Defendant Larry Patterson attempts to show some
nexus between Judge Mclff, the Young's and all other citizens of Sterling, Utah, a town of 300
people. Prior to the filing of the affidavit, the parties had spent days in depositions. The Young's
deposition was taken twice by the Defendants, and at least five other individuals were deposed. Not
one bit of this discovery revealed any reason why any relative of Judge Mclff had any information
relevant to this action. Defendant Larry Patterson failed to identify any such person or the material
testimony they could offer.
Judge Harding based his ruling on the unsupported allegation that "Judge Mclff had
represented Defendant Don Olsen previously and that having maintained a close and privileged
relationship of lawyer-client may reflect upon the neutrality of the court and was thus proper grounds
for disqualification." (R. 2377 at page 2379).
Canon 3E does not disqualify a judge because of prior representation. Even if that were true,
and there is no way to ascertain the truth of the allegation under the present procedure, that fact alone
is not sufficient for disqualification. The code provision provides for disqualification if the judge
has been a lawyer in the matter in controversy.
As set forth in Young's affidavit in support of their objection to Defendant Larry Patterson's
petition, Judge Mclff had not been a resident of the Sterling area for over thirty (30) years (R. 21952202). In addition, the property in controversy, i.e., the 10.48 acres, is not the property previously
owned by Defendant Don Olsen during any of his prior financial problems and in fact was held in
escrow under the purchaser's name of Rogers until October 1992 (TT. 51, 169, R. 1713 at f5).
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Based upon the foregoing, the reviewing judge erred in his application of the Code of Judicial
Conduct as the affidavit was legally insufficient.
CONCLUSION
Appellate Courts have the power and duty to say what the law is and to ensure that it is
uniform and fairly applied. As set forth in Points I and II above, the trial court misapplied the law
and reached incorrect conclusions. This Court should give no deference to the trial court's
conclusions under a correction of error standard. Young's respectfully submit that a decree of
specific performance should have been granted to them because of Olsen's breach.
The reviewing judge should have denied Defendant Larry Patterson's Rule 63(b) Motion
because it was untimely, or because it was legally insufficient. The trail court misapplied the Code
of Judicial Conduct, Canon 3E and the conclusions drawn therefrom were in error. This Court
should give no deference to Judge Harding's ruling and apply a correction of error standard.
Young's respectfully submit that there is a clear and substantial public policy supporting their claim
that the reviewing judge should allow opposing affidavits and memoranda when a 63(b) motion is
made. There is no defense and no check against false or misleading affidavits. Allowing a party to
correct the false and/or misleading allegations will ensure that the reviewing judge have balanced
information before rendering his decision. Fairness and justice require that each party have a chance
to be heard.
DATED this

/
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IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH

ROBERT K. YOUNG and
WYNN P. YOUNG
:

THIRD AMENDED
VERIFIED COMPLAINT

:

Civil No. 940600742

Plaintiffs,
vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
LARRY PATTERSON, and
PATTERSON CONSTRUCTION, INC.

:
:

JUDGE DAVID L. MOWER

Defendants.

COME NOW the Plaintiffs and complain of the Defendants and for cause of action
allege:
GENERAL ALLEGATIONS
1. The Plaintiffs, Robert K. Young and Wynn P. Young, are and at all times
mentioned are, residents of the County of Sanpete, State of Utah.

2. Defendants Edwin Donald Oiscn and Scott Douglas Olscn arc, and at all times
mentioned arc, residents of the City of Manti, County of Sanpete, Stale of Utah.
3. Defendant Jay Donald Olscn is a resident of Rich County, State of Utah.
4. Defendant Larry Patterson is a resident of Utah County, Stale of Utah.
5. Defendant Patterson Construction, Inc. is a Utah Corporation whose principal
place of business is in Utah County.
6. The real property which is the subject of this action is situated in Sanpete County,
State of Utah, and is more particularly described as follows:
Beginning 20 chains West, South 4.33 chains, West 0.73 of a
chain, Soulli 7° West 3.36 chains, South 15° West 4.34 chains,
and South 34° West 3.69 chains from the Northeast corner of
Section 5, Township 19 South, Range 2 East, Salt Lake Base
and Meridian; thence West 15.40 chains, thence South 5°45'
East along railroad right of way 44.20 feet, thence East 989.56
feet, thence North 27° East 49.36 feet to the point of beginning.
Beginning 20 chains West, South 4.33 chains, West 0.73 of a
chain, South 7° West 3.36 chains, South 15° West 4.34 chains,
South 34° West 3.69 chains and South 27° West 49.36 feet
from the Northeast corner of Section 5, Township 19 South,
Range 2 East, Salt Lake Base and Meridian; thence West
989.56 feci, thence South 5°45' East 483.80 feet, thence East
1.13 chains, thence South 47° East 3.19 chains, thence South
39° 15' East 2.59 chains, thence East 3.22 chains, thence North
27° East 841.64 feet lolhc point of beginning. LESS 2.25 acres
in the County Road and Highland Canal.

7. In the fall of 1992, Defendant Edwin Donald Olsen offered to sale to the Plaintifis
the real property more particularly described above for the purchase price of Ten Thousand
Dollars ($10,000.00).
8. Plaintiffs accepted Defendant's offer and went to the Bank of Ephraim ("Hank")
for the purpose of obtaining a loan for a portion of the purchase price of the property.
9. On November 9, 1992, Defendants Edwin Donald Olsen, Jay Donald Olsen and
Scott Douglas Olsen ("Olsen's"), had Central Utah Title Company prepare a Warranty Deed
showing tlie Plaintiffs as Grantees. The Olsen's executed and delivered said Warranty Deed
to tlie Plaintiffs (a copy of said Warranty Deed is attached as Exhibit "A" and made a part
hereof)10. On or about November 13,1992, Plaintiffs executed a Promissory Note and Deed
of Trust in favor of the Bank, using said property as collateral (a copy of said Promissory
Note and Deed of Trust are attached as Exliibits "B" and "C", respectively, and made a part
hereof).
11. On November 13, 1992, Plaintiff Robert Young delivered $10,000 to Central
Utah Title Company ("Title Company") along with the Warranty Deed previously given to
him by Defendant Donald Olsen and a Trust Deed and letter from the Bank.
12. Plaintiffs believed the deed would be recorded and the money given to the
Defendants Olsen because Defendant Donald Olsen had previously guaranteed them there

were no encumbrances against the property. Defendant Donald Olsen procured the release
of eleven (11) shares of Sterling Irrigation Water Stock from Zions Bank and promised to
pay the delinquent assessments. Defendant Donald Olsen failed to pay the delinquent
assessments, and told the Plaintiffs to pay the back assessments, and the water would be
transferred to them.
13. Plaintiffs paid the back assessments, interest and penalties on 11 shares of
Sterling Irrigation Stock, and Defendants Olsen transferred the same to them. (Sec copy of
statement Defendant Donald Olsen signed for Sterling Irrigation Company and copy of
Water Certificate dated November 15,1992, attached and marked as Exhibit "D" and made
a part hereof.)
14. The Title Company negotiated the $10,000 in checks from the Plaintiffs and the
Bank and deposited them in its trust account November 13, 1992.
15. There was never any agreement between the parties that a formal closing was to
be held or that Defendants Olsen would provide title insurance on the property. Plaintiffs'
understanding was that the deed would be recorded and Defendant Donald Olsen would gel
his $10,000.
16. The Title Company failed to record the Warranty Deed.

17. On December 14, 1992, Mark Anderson from the Title Company notified
Defendant Donald Olscn that there were judgment liens against the property that he had sold
to the Plaintiffs.
18. Neither the Title Company nor Defendant Donald Olscn ever told the Plaintiffs
that the deed had not been recorded or that there were any problems with the title.
19. The $10,000 paid by the Plaintiff to Defendants Olscn remained in the Title
Company trust account for the next 13 months. The Plaintiffs paid principal and interest on
$8,500 that they had borrowed from the Bank to give to Defendant Donald Olscn.
20. Defendant Donald Olscn told the Title Company that attorney Dale Dorius was
working to clear the title problems. (Sec pg. 45 line 20 to page 48 line 25 of Mark Anderson
deposition transcript attached and marked as Exhibit "E" and made a part hereof.)
21.

In January of 1993, Defendants came to the Plaintiffs and demanded an

additional $480.00 for the above-described real properly, staling that the deal was for
$1,000.00 an acre and there were 10.48 acres, leaving a balance of $480.00 from the
$10,000.00 already paid. Plaintiffs paid the Defendants the $480.00 with check no. 4024,
marking the check with the notation "final properly payment". Defendant Donald Olscn did
not tell the Plaintiffs that there were any problems with the title to the properly, the deed had
not been recorded, nor thai he had not received the $10,000, even though he knew at that

time that the problems existed. (A eopy of said ehcek is attached and marked as Exhibit " F
and made a part hereof.)
22. In November of 1993, when the Plaintiffs paid their taxes on their other properly,
they discovered that they had not been sent a tax notice on the above-described properly.
Plaintiffs talked to the County Recorder's Office and learned that the properly was still in
the name of Defendants Olsen.
23. The Plaintiffs contacted the Title Company and asked why the deed had not been
recorded. The Title Company informed the Plaintiffs that there was a problem with the title
to the property, that they had not recorded the deed, and the $10,000 was still in its account.
24. Plaintiffs then went to the Bank in early December of 1993, and asked the loan
officers what they should do. The Bank informed the Plaintiffs that they knew there were
title problems and that the Title Company and Defendant Donald Olsen had been working
to clear the problems up.
25. Plaintiff Robert Young then went to talk to Defendant Donald Olsen and asked
him what the problems were and when the problems would be resolved. Defendant Donald
Olsen informed Mr. Young that Dale Dorius was working on the problem. Defendant
Donald Olsen also told Mr. Young that he and his brother owed money to some creditors
and that he had thought the problems with his creditors would not have affected the 10 acres
he had sold to the Plaintiffs.

26. Defendant Donald Olscn assured the Plaintiffs in early December, 1993, that
there were no problems that could not be resolved, but that they might have to wail until the
statute of limitations had run on the judgments against him. IMaintilTs told Defendant
Donald Olscn that they were paying interest on the money sitting in the Title Company.
Defendant Donald Olscn told the Plaintiffs that they might as well go ahead and withdraw
the money from the Title Company as he would not be able to get it until the problems were
resolved or the statute of limitations had run.
27. On December 13, 1993, based upon Defendant Donald Olscn's assurances that
there would be no problem with withdrawing the money, the Plaintiffs withdrew the $ 1,500
that they had placed with the Title Company.
28. On or about December 16, 1993, Defendant Donald Olscn came to the Plaintiffs'
home and talked to them about the title problems with the properly he had sold to them. Mr.
Olsen brought the lax notice for the property on which he had written Bob Young's name.
Mr. Olsen told the Plaintiffs that he had gone ahead and paid the taxes and that they could
reimburse him later. Mr. Young informed Mr. Olscn that he had gone ahead and withdrawn
some of the money from the Title Company. Mr. Olscn told him again that he might as well
take all the money out because he couldn't have it until the statute of limitations had run
anyway. (See copy of lax notice attached and marked as Exhibit "G" and made a pari
hereof.)

29. Relying upon the representations made by Defendant Donald Olsen, the Plaintiffs
told the Title Company to send the $8,500 back to the Bank to pay off their loan.
30. The Plaintiffs remained in possession of the properly, cultivated and farmed the
same, based upon the representations of Defendant Donald Olsen. The Defendants never
demanded that they vacate the property, that they pay rent or lease, and Plaintiffs paid the
taxes on the properly for the 1994, 1995, and 1996 tax periods.
31. Prom December of 1993 through May of 1994, Defendant Donald Olsen told (he
Plaintiffs that he was working on clearing up the title problems and that Dale Dorius was
helping him.
32. Relying on Defendant Donald Oiscn's representations, the Plaintiffs look no
actions to clear the title problems themselves, or even make any further inquiiy in regards
to the same until they learned that Defendant Donald Olsen was attempting to sale their
property to Larry Patterson.
33. Sometime in 1993, Defendant Larry Patterson and/or other members of the
Patterson family, purchased the property that surrounds the subject 10 acres of ground. (Sec
attached plat map marked as Exhibit "11" and.madc a part hereof.) The properly purchased
by the Patterson family was the farm and property previously owned by Defendant Donald
Olsen that had been lost in a foreclosure sale.

34. There developed problems between the Patterson Family and members of the
Sterling Community, including the Plaintiffs, over the closure of some roads that had been
used for years by the Sterling Community and during the time Defendant Donald Olscn
owned the properly and farm.
35. In April of 1993, Defendant Larry Patterson approached Plaintiff Robert Young
while he was farming the subject 10 acres, and inquired about purchasing the ground.
Defendant Larry Patterson knew at that time that there were judgment liens on the properly,
whereas the Plaintiffs did not know there were any problems with the title, nor that the deed
had not been recorded.
36.

Plaintiff Robert Young informed Defendant Larry Patterson in the April

conversation that he had purchased the properly from Defendant Donald Olscn. (Sec copy
of Larry Patterson Deposition page 196, line 2, to page 200 line 25, marked as Exhibit "1"
and attached hereto and made a part hereof.)
37. During the remaining months of 1993, and up through May of 1994, Defendant
Larry Patterson made several more offers to purchase the Plaintiffs' 10 acres of ground
including offering to frame a house on a basement near the Plaintiffs' current home.
38. In April/May of 1994, the problems between the Plaintiffs and other individuals
of the Sterling area intensified. The Patterson family learned that a petition had been
circulated and presented to the County Attorney and the County Commission, seeking their

assistance in keeping a disputed road open that runs through the Patterson Family properly.
(See Larry Pallcrsoii transcript page 148, line 16 to page 149, line 24; page 205, line 9
through page 207, line 19, and letter dated May 31, 1994, from Larry Pallcrsoii to Dale
Dorius attached and marked as Exhibit "J" and made a part hereof.)
39. The Plaintiffs were still farming the 10 acres of properly and frequently
encountered the Patterson's during the 1994 growing season.
40. Defendant Larry Patterson threatened the Plaintiffs that if they continue to pursue
the road issue with the County, that the "rules are going to change". (Sec copy of Larry
Patterson deposition page 210, line 20 through page 211, line 21, and May 8, 1995, letter
from Larry Patterson, attached and marked as Exhibit "K" and made'a part hereof.)
41. The next day, May 30, 1994, after Defendant Larry Patterson threatened llie
Plaintiffs that the "rules were going to change", he contacted Defendant Donald Olscn about
purchasing the 10 acres of ground. (Sec Larry Patterson deposition page 174, line 4 lo page
176, line 21, attached and marked as Exhibit "L" and made a part hereof.)
42. A couple of days later, Defendant Donald Olscn contacted the Plaintiffs to sec
if they would sale the 10 acres of property to Defendant Larry Pallcrsoii, or possibly trade
Ihe 10 acres for ground closer lo their home. Defendant Donald Olscn told the Plaintiffs that
he was offered more money for the ground than what they had paid and that he needed the
money to save his home from foreclosure.

43. The Plaintiffs' neighbor, Val Jean Hansen and his son Kurt Hansen, were
running cattle on the Patterson Family property. The Hansen's cattle had strayed upon the
Plaintiffs' 10 acres of properly.
44. The Hansen's contacted the Plaintiffs and told them that Defendant Larry
Patterson had sent them to the Plaintiffs and were told to make it right for the damage that
their cattle had done to the Plaintiffs' 10 acres of property. The Hansen's also told the
Plaintiffs that Defendant Larry Patterson had given Defendant Donald Olscn money to save
his home.
45. Fearing that the Defendants would breach the parlies' agreement, Plaintiffs'
counsel sent Defendant Donald Olscn a certified letter informing the Defendants that the
Plaintiffs had paid the remaining balance owed on the properly, as well as the reimbursement
amount for the 1993 property taxes, to the Title Company. Further, the Plaintiffs informed
the Defendants that they had requested of the Title Company thai they record the deed. (Sec
copies of the letter to Defendant Donald Olsen, letter to the Title Company and copy of the
checks are attached and marked as Exhibits "M", "N'\ and "O", respectively, and made a
part hereof.)
46. The Title Company returned the Plaintiffs' checks, informing the Plaintiffs that
they no longer had possession of the Warranty Deed and that they had returned it to the Bank
ofEphraim.

47. On September 1, 1994, Plaintiffs' counsel sent a letter to Defendant Donald
Olsen, along with a cashier's check for the remaining balance owed on the properly and the
check for the taxes for 1993. The Defendants, through their counsel, returned the money
and informed the Defendants that they had agreed to sell the properly to another parly.
48. On September 21, 1994, the Defendants recorded a Warranty Deed in favor of
Patterson Construction, Inc., as Entry No. 32834, in Book 356, at pages 694-695. (Sec copy
of said Warranty Deed attached and marked as Exhibit "P" and made a pari hereof.)
FIRST CAUSE OF ACTION
(Specific Performance)
49. The Plaintiffs incorporate herein all other allegations of this Verified Complaint.
50. At all limes mentioned, Plaintiffs were, and still arc, ready, willing and able to
perform the agreement between the parties and in fact, since November 13, 1992, Plaintiffs
allege and believe that Ihcy have purchased the Defendants' property and each parly, by their
actions, have indicated so. The Plaintiffs have tendered the remaining balance owed on the
property to the Defendants, which they have refused.
51. Since real property is the subject matter of the above-described agreement,
Plaintiffs bring this action for equitable relief. Since real properly is Ihc subject mailer of
the agreement, damages would not adequately compensate Plaintiffs for Defendants' refusal
to convey the real properly above described. Therefore, Plaintiffs arc entitled to an Order

of specific performance on the contract and agreement, and for costs, interest and reasonable
attorney's fees for bringing this action.
SECOND CAUSE OF ACTION
(Intentional Interference with Contractual Relations and
Interference with Prospective Economic Relations)
52. The Plaintiffs incorporate herein all other allegations of this Verified Complaint.
53. The Plaintiffs, relying on the Olscn Defendants' assurances that they could
withdraw their monies from the Title Company and it would not have to be put back until
the title defects were cleared, and the contemporaneous and later representations that the
clearing effort was being accomplished and that they would be receiving good title in due
course, caused the Plaintiffs to be lulled into a sense of false security.
54. In reliance upon the representations of the Olscn Defendants, the Plaintiffs did
in fact withdraw their money and forwent any title clearing efforts of their own.
55. The Plaintiffs were further assured of their ownership rights in the property by
the Olsen Defendants and by Defendant Larry Patterson when they each approached the
Plaintiffs about the possibility of purchasing the 10 acres or trading the 10 acres for other
property.

56. Defendant Larry Patterson even had his Lessees go pay the PiaintilTs tor damages
they might have suffered to the 10 acres when their cattle had trespassed upon the Plaintiffs'
10 acres.
57. While the Plaintiffs were inactive and lulled by the Defendants' representations
to them, Olscn's and Lany Patterson began the process of clearing the title defects.
58. Defendant Lany Patterson knew of the relationship between the Plaintiffs and
the Olscn's.
59. Defendant Larry Patterson knew that the Plaintiffs were purchasing the 10 acres
from the Olscn's.
60. Defendant Larry Patterson intentionally, and with malice of forethought, induced
the Olscn Defendants to breach their agreement with the Plaintiffs and discontinue their
business relationship.
61. Defendant Lany Patterson, on behalf of the Patterson Family Trust, threatened
the Plaintiffs that the "rules were going to change" and within two (2) days, he began to
interfere with the contract and business relationship that the Plaintiffs had with the Olscn
Defendants.
62. Defendant Larry Patterson had two (2) purposes for interfering with the contract
and business relationship between the Plaintiffs and the Olscn's. 1 he 10 acres in question
sits right in the middle of the Patterson Family Trust Properly and the Wayne Patterson

Property. Second, Defendant Larry Patterson and the Patterson Family were angry over the
problems the Plaintiffs and other Sterling area residents were giving them with the roads
through their properly.
63. Defendant Larry Patterson, who owns no property, acted as agent for the
Patterson Family Trust for all of its dealings with the Plaintiffs, the County and others.
Larry Patterson receives the tax notices for the ground and has personally paid for
improvements to the same.
64. Defendant Larry Patterson tendered a check drawn on the account of Larry
Patterson and Patricia Patterson for the purchase of the Plaintiffs 10 acres of properly.
65. Patricia Patterson is the corporate secretary to Patterson Construction and one of
the acting directors of the Corporation. (See State of Utah Department of Commerce Profit
Corporation Annual Reports for Patterson Construction for 1993, 1994, 1995, and 1996,
marked as Exhibit "Q" and attached hereto.)
66. Defendant Larry Patterson had the Title Company draft a deed from the Olscn
Defendants leaving the Grantee section blank. The Olsen Defendants executed the Warranty
Deed.
67. Defendant Larry Patterson went to the Title Company and retrieved his and
Patricia Patterson's check and delivered a Patterson Construction Company check, in the
same amount, for the purchase of the Plaintiffs' property.

68. Defendant Larry Patterson instructed the Title Company to insert the name of
Patterson Construction on the Warranty Deed.
69.

Defendant Larry Patterson was on an errand for Patterson Construction.

Defendant Larry Patterson was acting as an agent for Patterson Construction and continued
to do so after the check was tendered and the properly was purchased.
70. Defendant Larry Patterson had the original order for the title search sent to 710
North Patterson Drive, in Alpine, Utah, which is the address of the director and corporate
secretary for Patterson Construction, Patricia Patterson. In addition, the Title Company had
never even talked to anyone from Patterson Construction and had only dealt with Larry
Patterson. (Sec deposition of Mark Anderson page 10, line 6 to lind 11 and page 55, line
2 to line 10, attached and marked as Exhibit "R" and made a part hereof.)
71. Patterson Construction claims that they purchased the properly on June 17, 1994.
72. On August 5, 1994, the Title Company sent Larry Patterson a commitment for
title insurance. (Sec deposition of Mark Anderson page 55, line 5 to line 8 and page 56, line
8 through line 10, attached and marked as Exhibit "R" and made a part hereof.)
73. On August 18, 19, and 22, 1994, Larry Patterson called the Title Company to see
what was happening with the transaction and to infonn them that he would continue to assist
in any way that he could to resolve the title problems. (Sec Mark Anderson transcript page

73, line 2 through line 15; page 76, line 7 through page 79, line 9, attached and marked as
Exhibit "R" and made a part hereof.)
74. In August of 1994, alter the title defects were being cleared, the Plaintiffs
forwarded a $10,000 cashier's check to the Title Company, together with a small sum lo
reimburse Olsen's for a lax payment. On the same date, the Plaintiffs notified Olscn's in
writing that the transaction closed.
75. The Olscn Defendants disregarded the request at the urging of Patterson's (Mid
proceeded lo close the deal with Patterson's.
76. Patterson Construction involvement came through Larry Pallcrson. Me made the
initial contact with the Young's, whom he thought to be the owners and who had declined
to sell to him. He subsequently handled the negotiations with Olscn's and he hand-delivered
the Patterson Construction check to the Title Company when arrangements were made for
the Deed to run in favor of Pallcrson Construction rather than lo Larry Pallcrson.
77. Patterson Construction, through Larry Patterson, claims to be a bona fide, good
faith purchaser, not chargeable with the knowledge of Larry Patterson, and entitled lo the
protections of the Utah recording statutes.
78. Pallcrson Construction sent Larry Patterson on an errand for the Corporation and
continued lo represent the interests of the Corporation after the lender of the Corporate

check and the purchase of the Plaintiffs' property. The Corporation accordingly, receives
the benefits and is stuck with the burdens that attach to Larry Patterson.
79. Larry Patterson intentionally interfered with the contractual relations between the
Plaintiffs and the Olscn Defendants. He interfered with the ongoing business relationship
between these parties to the detriment of the Plaintiffs.
80. Through his efforts, Larry Patterson intentionally and improperly, caused the
Olscn Defendants to not perform on the contract.
81. Defendant Larry Patterson and Patterson Construction, for whom Larry Patterson
acted as its agent, arc liable to the Plaintiffs for the actual damages they have suffered as
well as punitive damages.

THiRP CAUSE QF ACTION
(Quiet Title)
82. The Plaintiffs incorporate herein all other allegations of this Verified Complaint.
83. The Plaintiffs purchased, from Defendants Edwin Donald Olscn, Jay Donald
Olsen and Scott Douglas Olscn, the above described parcel of ground.
84. The Plaintiffs paid Defendant Ldwin Donald Olscn for the properly.
85. The Defendants mentioned above, delivered to the Plaintiffs a properly executed
Warranty Deed, which the Plaintiffs delivered to the Bank of Lphraim.

86. The Bank of Lphraim refuses to give the Plaintiffs the Warranty Deed for fear of
litigation and the Defendants refuse to direct the Bank to do so.
87. The Plaintiffs arc in possession of the real property and have farmed and
cultivated the same since 1992.
88. The Defendants, Patterson Construction, Inc., claim an interest in said property
which is adverse and hostile to the Plaintiffs' interest in said real properly.
89.

Defendants, Larry Patterson and Patterson Construction, Inc., had actual

knowledge of Plaintiffs' purchase and ownership of said properly and Defendants, Larry
Patterson and Patterson Construction, Inc., individually and together with Ihc other
Defendants herein, have intentionally placed a cloud upon the Plaintiffs' property, and the
deed recorded by the Defendants cannot prejudice the Plaintiffs' ownership and possession
of said property and the recovery of the same.
90. The Plaintiffs have been injured by the Defendants' actions and a cloud has been
placed upon the lillc lo Ihc Plaintiffs1 real properly. Plaintiffs arc entitled lo an Order
declaring said deed void and quieting title to said real property in the Plaintiffs.
WHLRLPORL, PlaintilTs complain against the Defendants and pray that the Court
enter judgment against the Defendants as follows:

1. For an Order voiding Defendant Patterson's deed, ordering Defendants Oiscn to
specifically perform on the sale of the properly to the Plaintiffs and a decree quieting title
in and to the Plaintiffs.
2.

For an Order directing that Defendants Olsen and Defendant Patterson

Construction make, execute and deliver to the Plaintiffs a good and sufficient Warranty
Deed to the above-described property.
3. Costs of suit, interest and a reasonable attorney's fees.
4. In the alternative, general damages in an amount to be determined and proved at
trial and special damages determined and proved at trial, for Defendants' breach of the
agreement between the parties in regards to the sale and purchase of said properly to include,
but not limited to, interest and costs in connection with the purchase price, improvements
on the property and expenses related thereto, the return of Plaintiffs' payment for the water,
stock and interest and penalties paid. Further an award of costs, interest and reasonable
attorney's fees.
5. For punitive damages based on the intentional interference with the Plaintiffs'
contractual relations with the Olsen Defendants, the interference with the business
relationship and for the misconduct by the Defendants for the breach of the contract between
the Plaintiffs and the Olsen Defendants.
6. For such other and further relief as may be appropriate in these premises.

DATED this 5

day of May, 1997.

/•/[^J,
DOUGLAS L. NEELEY > Attorney for Plaintiffs

STATE OF UTAH

)

:ss
COUNTY OF SANPETE )
Robert K. Young and Wynn P. Young, being first duly sworn upon their oaths,
depose and say that they arc the Plaintiffs in the above-entitled action; that they have read
the foregoing Third Amended Verified Complaint and understand the contents thereof and
the same is .true of their own knowledge, information and belief.
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ROBERT K. YOUNG, Pkfui

WYNN PWOUNG, IMaiiftiff'

UBSCRIBED

AND SWORN
, 1997.

KATRINA LYON
-•»*»--*\ NOTARY PUBLIC'STATE d UTAH
96 SOUTH MAIN
,„,.-.
EPHRAIM.UT 84617
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WARRANTY DEED
EDWIN DONALD OLSEN, JAY DONALD OLSEN and SCOTT DOUGLAS OLSEN
grantor
of
Mant i
, County of
Sanpete
, State of Utah, hereby
C O N V B Y and W A U U A N T lo ROBERT K. YOUNG and WYNN P. YOUNG, as Joint tenants
with full rights of survivorship and not as tenants in common

grantee
for the sum of
DOLLARS,

of
TEN AND NO/100
and other good and valuable considerations
the following described tract of land in
State of Utah:

County,

Sanpete

Parcel 1: Beginning 20 chains West, South 4.33 chains, West 0.73
of a chain, South 7 West 3.36 chains, South 15' West 4.34 chains,
and South 34° West 3.69 chains,from the Northeast corner of Section
5, Township 19 South, Range 2 East, Salt Lake Base and Meridian;
thence West 15.40 chains, thence South 5*45' East along railroad
right of way 44.20 feet, thence East 989.56 feet, thence North
ir East 49.36 ffeet to the point of beginning. Containing 1.01 acres.
Parcel 2: Beginning 20 chains West, South 4.33 chains, West 0.73
of a chain,
n, South 77* West 3.36 chains, South 15° West 4.34 chains,
South 34° West 3.69 chains and South 27° West 49.36 feet from the
Northeast corner of Section 5, Township 19 South, Range 2 East, Salt
Lake Base and Meridian; thence West 989.56 feet, thence South 5°45'
East 483.80 feet, thence East 1.13 chains, thence South 47° East 3.19
chains, thence South 39°15l East 2.59 chains, thence East 3.22 chains,
thence North 27° East 841.64 feet to the point of beginning. LESS
2.25 acres in the County Road and Highland Canal. Containing 9.47 acres.

WITNESS, the hands of said grantor s , this

A/Duetowr

c?7H-

^

day of

.A.D.I»^Z-

Signed In the Presence of

STATE OF UTAH,
[ as.

County of
On the
day of
personally appeared before me
the signer
same.

/<^3A

r'

N~-.

JAY DONALD
of the within Instrument, who duly acknowledged
to meOt.SENj
that he

Woodruff, m » h ~ § 4 0 W ^

My Cnnunliilon fluplrti
r*hiujuy t . 10*!t

M

commiRBion cxpi'tCfi.

executed the

NOTARY PUBLIC |\|
DONNELLA B. DEM*
no. no*** /1/j

v

, A. D. 19 - O -
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PROMISSORY NOTE

r\MMn
References In the shaded area aie lor tender's U98 only and do not HmJt Ihe applicability ol Ihls document to any particular loan or Rom.

orrowor:

ROBERT K. YOUNQ

Lendor:

YYYNN P. YOUNQ
P. O. BOX 63
STERtlNG.UT 14665

Principal Amount: $8,645.00

BANK OF EPHRAIM
2 NORTH MAIN
P.O. BOX 705
EPHRAIM, UT M627

Interest Rate: 11.000%

Date of Note: November 13, 1992

PROMISE TO PAY. ROBERT K. YOUNQ and WYNN P. YOUNQ ("Borrower") promise to pay to BANK OF EPHRAIM ("Lender"), or order, In
lawful money of the United Suites of America, the principal amount of Eight Thousand Six Hundred Forty Five * 00/100 Dollars (M,M5.00),
together with Interest at the rate of 11.000% p^r annum on the unpaid principal balance from November 13,1992, until paid In full.
PAYMENT. Borrower will pay this loan on demand, or rf no demand Is made, In 60 payments of $168.0* each payment Borrower^ first
payment Is due December 16,1992, and alt subsequent payments are due on the aame day of each month after thai Borrower's final payment
wilt be due on November 16, 1997, and will be for all principal and all accrued Interest not yet paid. Payments Include principal and Interest
Interest on this Note Is computed on a 365/365 simple Interest basis; that Is, by applying the ratio ol the annual Inlet est rate over the number ol days rn
a year, times the outstanding principal balance, times the actual number ol days the principal balance Is outstanding. Bonower w i pay tender at
tender's address shown above or at such oilier place as tender may designate In writing. Unless otherwise agreed or required by apptcaUe law,,
payments wil be applied first to accrued unpaid Interest, then to principal, and any remaining amount to any unpaid colection costs and late charges.
PREPAYMENT. Bonower agrees that all loan lees and other prepaidfinancecharges are earned fully as ol the date ol Ihe loan and wfl not be subject
to relund upon early payment (whether voluntary or as a result ol default), except as otherwise required by law. Except lor the foregoing, Borrower
may pay without penalty aH or a portion of the amount owed earlier than It Is due. Earty payments wilt not, unless agreed to by tender In wrttlng, releve
Bonower of Borrower's obligation to continue to make payments under the payment schedule. Rattier, they wtt reduce the principal balance due and
may result In Bonower's making fewer payments.
tATE CHARGE. II a payment Is 15 days or more late, Bonower wilt be charged 6.000% of the regularly scheduled payment or $16.00, whichever
Is less.
DEFAULT. Bonower win be In default If any of the following happens: (a) Bonower fails to make any payment when due. (b) Bonower breaks any
promise Borrower has made to tender, or Bonower fails lo perform promptly at the time and strictly In Hie manner provided in this Nole or any
agreement related to this Note, or In any oilier agreement or loan Borrower has with tender, (c) Any representation or slalemenl made or furnished k>
tondor by Bonower or on Bonower's behalf Is false or misleading In any material respect, (d) Bonower dies or becomes Insolvent, a receiver hi
appointed lor any part of Bonower's property, Bonower makes an assignment lor Ihe benefit of creditors, or any proceeding is commenced either by
Borrower or against Bonower under any bankruptcy or Insolvency laws, (e) Any creditor tries to take any of Bonower's property on or in which tender
has a Hen or security Interest. This Includes a garnishment ol any of Bonower's accounts with tender, (f) Any of the events described in this default
section occurs with respect to any guarantor ol this Note.
tENDER'S RIGHTS. Upon default, tender may declare the entire unpaid principal balance on this Note and al accrued unpaid Interest Immediately
due, without notice, and then Bonower will pay that amount, tender may hire or pay someone else to help collect this Note if Bonower does not pay.
Borrower also will pay tender that amount This Includes, subject to any limits under applicable law, tender's reasonable attorneys' lees and legal
expenses whether or not there Is a lawsuit, Including reasonable attorneys' fees and legal expenses for bankruptcy proceedings (Including efforts to
modify or vacate any automatic stay or injunction), appeals, and any anticipated post-judgment collection services. II not prohibited by applicable taw,
Bonower also will pay any court costs, In addition to alt other sums provided by law. This Note has been delivered to tender and accepted by
tender In the State of Utah. If there Is a lawsuit Borrower agrees upon tender*a request to submit to the Jurisdiction of the courts of
SANPETE County, the State of Utah. Tills Note shall be governed by and construed In accordance with the taws of the State of Utah.
RIGHT OF SETOFF. Bonower grants to tender a contractual possessory security interest In, and hereby assigns, conveys, delivers, pledges, and
transfers to tondor all Bonowor*s right, title and Interest In and to, Bonower's accounts with tender (whether checking, savings, or some other
account), Including without limitation aH accounts held |olnlty with someone else and al accounts Bonower may open in the future, excluding however
all IRA, Keogh, and trust accounts. Borrower authorizes tender, to the extent permitted by applicable law, to charge or setoll aR sums owing on thrs
Note against any and aH such accounts.
COttATERAL This Note Is socured by a Deod ol Trust dated November 13, 1992, to a trustee In favor of tender on real property located in SANPETE
County, Slate of Utah, all the terms and conditions of which are hereby Incorporated and made a part of this Note.
SECURED BY A:. T/D DATED 4-26-89.
GENERAt PROVISIONS. This Note Is payable on demnnd. The Inclusion of specific default provisions
rrglrt to declare payment of this Note on Its demand, tendor may delay or forgo enforcing any of Hs rig
them. Borrower and any oilier person who signs, guarantees or endorses this Note, lo the extent
payment protest and notice of dishonor. Upon any change In the terms of this Note, and unless
signs this Note, whether as maker, guarantor, accommodation maker or endorser, shall be reloas<
may renew, extend (repeatedly and for any length of time) or modify this loan, or release any. par
upon or pert oct tendots security Interest In the collateral; and take any other action deemednectlss
anyone. The obligations undor this Note are |olnt and several.
\V
%
PRIOR TO SIGNING T1IIS NOTE, EACH BORROWER READ AND UNDERSTOOD A t t WieynqVISJO
AGREES TO H I E 1ERMS OF HIE NOIE AND ACKNOWLEDGES RECEIPT OF A COMPLETED Ot)tjA)l
\

BORROWER:
w

COPY
ROBERTk. YOUNG"
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RECORDATION REQUESTED E
BANK OF EPHnAIM
2 NORTH MAIN
P.O. BOX 705
EPHRAIM, UT M627

WHEN RECORDED MAIL TO:
BANK O^ EPHRAIM
2 NORTH MAIN
P.O. BOX 705
EPHRAIM, ITT 84827

SEND TAX NOTICES TO:

$*%

. •• .

ROBERT K. YOUNQ and WYNN P. YOUNQ
P. 0 . BOX 53
STERLING, UT 84665
SPACE ABOVE TIIIS UNE IS FOR RECORDER'S USE 01

DEED OF TRUST
THIS DEED OF TRUST IS DATED NOVEMBER 13f 1992, among ROBERTA. YOUNG and WYNN P. YOUNG
ROBERT K. Y0UM6 AND WYNN P. YOUNG, AS JOINT TENANTS WITH FULL RIGHTS OF SURVIVORSHIP ANI
NOT AS TENANTS IN COMMON, whose address Is P. O. BOX S3, STERLING, UT 64665 (referred to below ai
"Trustor); BANK OF EPHRAIM, whose address Is 2 NORTH MAIN, P.O. BOX 705, EPHRAIM, UT 64627 (referred
to below sometimes as "Lender and sometimes as "Beneficiary"); and BANK OF EPHRAIM, whose address li
2 NORTH MAIN, P.O. BOX 705, EPHRAIM, UT (referred to below as "Trustee").
CONVEYANCE AND GRANT. For valuable consideration, Trustor Irrevocably grants and conveys to Trustee In trust, with power of sale, for tht
benefit of Lender as Beneficiary, all of Trustors right, title, end Interest In and to the following described real property, together with all exbBng 01
subsequently erected or affixed buildings, Inprovementa and fixtures; ail easements, rights of way, and appurtenances; aJ water, water rights and ditch
rights (Including stock In utilities with ditch or Irrigation rights)' and all other rights, royalties, and profits retaUna to the real property. Including wftboui
Imitation alt minerals, oil, gas, geothermal and simitar matters, l o c a t e d I n S A N P E T E C o u n t y , S t a t e Of U t a h ( t h e " R e a l Property"):

PARCEL 1: BEGINNING 20 CHAINS WEST, SOUTH 4.33 CHAINS, WEST 0,73 OF A CHAIN, SOUTH 7
DEGREES WEST 3.36 CHAINS, SOUTH 15 DEGREES WEST 4.34 CHAINS, AND SOUTH 34 DEGREES
WEST 3.69 CHAINS FROM THE NORTHEAST CORNER OF SECTION 5, TOWNSHIP 19 SOUTH, RANGE 2
EAST, SALT LAKE BASE AND MERIDIAN; THENCE WEST 15.40 CHAINS, THENCE SOUTH 5 DEGREES
45 MINUTES EAST ALONG RAILROAD RIGHT OF WAY 44.20 FEET, THENCE EAST 989.56 FEET, THENCE
NORTH 27 DEGREES EAST 49.36 FEET TO THE POINT OF BEGINNING. CONTAINING 1.01 ACRES.
PARCEL 2: BEGINNING 20 CHAINS WEST, SOUTH 4.33 CHAINS, WEST 0.73 OF A CHAIN, SOUTH 7
DEGREES WEST 3.36 CHAINS, SOUTH 15 DEGREES WEST 4.34 CHAINS, SOUTH 34 DEGREES WEST
3.69 CHAINS AND SOUTH 27 DEGREES WEST 49.36 FEET FROM THE NORTHEAST CORNER OF
SECTION 5, TOWNSHIP 19 SOUTH, RANGE 2 EAST, SALT LAKE BASE AND MERIDIAN; THENCE WEST
989.58 FEET, THENCE SOUTH 5 DEGREES 45 MINUTES EAST 483.80 FEET, THENCE EAST 1.13 CHAINS,
THENCE SOUTH 47 DEGREES EAST 3.19 CHAINS, THENCE SOUTH 39 DEGREES 15 MINUTES EAST
2.59 CHAINS, THENCE EAST 3.22 CHAINS, THENCE NORTH 27 DEGREES EAST 841.64 FEET TO THE
POINT OF BEGINNING.
LESS 2.25 ACRES IN THE COUNTY ROAD AND HIGHLAND CANAL
CONTAINING 9.47 ACRES.
Trustor presently assigns to Lender (also known as Beneficiary In this Deed of Trust) all of Trustor's right, title, and Interest In and to a/f present ind
future leases of the rroperty and all Rents from the Property. In addition, Trustor grants Lender a Uniform Commerdai Code security Interest in the
nenfs tind the Persona/ Property defined below.
DEFINITIONS. The following words shaft have (he following meanings when used In this Deed of Trust. Terms not otherwise defined In this Oeed of
Trust shall have the meanings attributed to such terms In the Uniform Commerdai Code. All references to dollar amounts shall mean amounts In lawful
money of the United States of America.
Beneficiary. The word "Beneficiary" moans BANK OF EPHRAIM, Its successors and assigns. BANK OF EPHRAIM also Is referred to as Tender*
In this Oeed of Trust.
Deed of TrusL The words "Deod of Tnist" moan this Doed of Tmst among Trudlor, Lfinclor, mid TlUSlOO, and Includes wlllroul Urination al
assignment and security Intermit provisions totaling to the Pet aonal Property and Rents.
Guarantor. The word "Guarantor means and Includes without limitation, any and all guarantors, sureties, and accommodation parlies In
connection with the Indebtedness.
I
;

Improvements. The word In^rovemnnts" moans and Includes without HmJIatlon all existing and future Inprovemonta, fixtures, buildings,
structures, mobile homes affixed on the Real Property, facilities, additions and otlier construction on the Real Properly.

j

Indebtedness. The word "Indebtedness" means all principal and Interest payable undor the Note and any amounts expended or advanced by
Lender to discharge obligations of Truslor or ovponses Inctmed by Trustee or Lender to enforce obligations of Trustor undor this Deed of Trust,
together with Inter est on such amounts as provided In this Deod of Tmst.

i
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If DONALD OLSi. have accepted from the Sterling irrigation Co. certificate #509 in the name of J. Lindon Anderson and Virginia Anderson. This stock
was sold to Mr. John Rodgers and his wife, Marilyn Rodgers. I further understand that Mr. and Mrs. Rodgers cannot be located by Zions First National
Bank. This stock was paid for completely by myself while being held in
escrcw by Zions First National Bank. The assessments on the eleven (11)
shares of irrigation stock represented by certificate #509 are in arrears and
I will assume responsibility for bringing all assessments current. I further
agree to hold Sterling Irrigation Co. harmless from all liability concerning
this transaction and from all future or related liabilities that may occur
from the release of the stock from the escrow file.

'/H<<4t6t

DONALD OLSEN

£«z*4*

STATE OF UTAH

:SS
COUNTY OF SANPETE )
On the 10th day of November, A.D. 1992, personally appeared before me
DONALD OLSENf the signer of the within instrument, who duly acknowledged to
me that he executed the same.
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[ij
Q: I'm not sure. 1 just wanted to make sure we
[2i both thought the same thing.
(3i A: We're just trying to k e e p it focused with
(4i our customer and that if his desire is to sell the
isj property that that is the case.
[6i Q: Do you have any type of tickler system that
[7] would remind you to call Don Olsen?
(si A: We have a file system in the office where
pi the unclosed files are located, and we would just work
(ioi our way through them periodically to remind ourselves if
[Hi we're waiting for somediing or correspondence or what
(121 the status of the file is.
[131 Q: You didn't take any notes of those
(14) conversations; is that correct?
[151 / A: No.
Af>y Q: Any o t h e r W - MR. NEELEY: Do you recall what Mr. Olsen's
[isj response was to you in those four or five inquiries you
[191 made with him concerning encumbrances?
[2oi THE WITNESS: That Mr. Dorius is working on
pi) it and as far as he knows, there will be no problem and
[221 it will be cleaned up.
'n
[231 MR. NEELEY: Did you have any conversations
(24] with Mr. Bob Young or Wynn Young during that period of
[25i time?

(11 occasions, would that be four or five occasions?
[2i A: My recollection would be probably the same,
(31 each time we talked with Mr.Olsen we would communicate
(4i with the bank.
[sj Q: That would be you personally?
[6i

A: Yes.

(7j Q: What would you describe your position at
(8i Central Utah Title is?
(9i A: The escrow officer.
(ioi Q- Do you have any ownership in Central Utah
(n) Title?
(12) A: I do not.
[131 Q* Just a salaried employee?
(MI
A: Yes, uh-huh (affirmative).
(isi
Q*« Okay.
[16J A: For corporate purposes I'm listed as vice
[17] president.
[iai
Q: Thank you.
(191 MR- NEELEY: Did you have any conversations
[20J with Mr. Dale Dorius concerning clearing up this
[2ii property problem?
[221 THE WITNESS: My recollection is no, we did
[23j not speak directly to Mr. Dorius.There was, I belLe*u^__
[24j several attempts to contact him. But unable to do so,
(25i we would leave a message or indicate to Don we tried to
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[11 contact Dale and we can't seem to get him.
[2j MR. NEELEY: Do you know if you had any
Pi conversations with Don Olsen after December of 1993
(4i concerning clearing up the title problems?
\ \
THE WITNESS: No, not to my knowledge.
(5i THE WITNESS: At the time after December of
(si
MR. NEELEY: Okay.
[6i 1993,1 spoke with Don Olsen in regards to that.There
(6i THE WITNESS: We had again taken the order
(7i from Donald Edwin Olsen and communicated with him as our (7i might have been an occasion or two. It was more of
(8i probably along the lines of have you been able to clear
[8i customer. We had also, I believe, communicated with the
[91 up the problem on the property.
[91 Bank of Ephraim that the same problem exists and that we
(ioi
MR. NEELEY: Okay. You recall though having
[ioi were not in a position to comply with their instruction,
in) some conversations with Don after?
[iij get clear title, record the deeds, disburse the money.
[121 THE WITNESS: I think so. It might have
(121 Q: BY MS. PATTERSON: Who did you talk to at
[13J been in a social context or I might have met in the
(i3i the Bank of Ephraim?
(i4j street or in the post office or somewhere,
(i4j
A: Mr.Naylor.
(isi
MR. NEELEY: Do you recall what Don Olsen
(isi
Q- Do you know on h o w many occasions you may
(i6i
said
to you in that regard?
(i6i have spoken with Mr. Naylor?
(i7i THE WITNESS: I don't, other than it was the
[171 A: On several occasions. It would be a phone
[is] same, you know, Mr. Dorius was working on it, he hoped
(iai conversation relative to the problems still exist as far
1191 to get it cleared up.
[191 as the judgments; that w e had spoken with Mr. Olsen and
(2oi MR. NEELEY: Mr. Olsen didn't tell you that
poi Mr. Olsen assured us his attorney, Dale Dorius, was
(2ii he wasn't selling the property to Mr. Young, that it was
(2il working on it.
[22] a cancelled deal?
(221 Q: What was Mr. Naylor's response?
(231 THE WITNESS: That's the way we interpreted
(23i A: Fine. Let us know w h e n it could be cleared
(24) that.That's when we sent the cancellation notice that
(24i up or it's ready to go.
(25i we were (25i Q: When you say you spoke with him on several

m
THE WITNESS: Not that I recall I didn't,
.fo
MR. NEELEY: Did you ever contact Mr. and
Vf*kMrs. Young about the problems with the title?
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in A: I don't remember.
Pl Q: But that was after May of '94?
PI A: I didn't think it was.
[4i Q: Okay.
[5] A: You know, I don't remember.
[6i Q: And was Doug Dcnison prosecuted for
m diat?
iaj A: Yes.They-weU, I'm assuming/They
PI said they was going to arrest him*
[101 0: Well, when you wrote this letter who
(til else had been prosecuted as trespassers?
[121 A: I don*t remember. I didn't know. In
(i3l fact, I don't think I met him. I think that's
[i4i something my wife took care of.
(isi Q: At this time did you have the
[i6i surveillance cameras on in May of '94?
[in A: Let me think on that again now. Yeah,
[isi they should have been on during that period of time.
(191 Q: Who have you seen dump dead livestock,
Pol garbage, trash, Christmas trees and waste?
(2u A: I didn't sec any of them do it
(22J 0- What was the basis of your claim in here
[23i that they had?
(241 A: Addresses on envelopes, the names and
(2si addresses on their prescription bottles.
Page 193

[il A: Nope.
Pl Q: Later on?
Pi A: Later on there Mr. Otten come down and
[4j was, you know, wondering about it and talked to rac.
(si And I told him there wouldn't be any problem. You
(61 know, I just didn't want any problems with anybody
[7] and dicy wouldn't have any problems from me with it.
l«l He was very nice about it.
(91 Q: Well, the last sentence of tiiis says
(ioi also "As successor in interest to the Olsen
(iij property," (121 A: Say it again.
(13J Q: The last sentence of diat paragraph says
(i4i also "As a successor in interest to the Olsen
(isi property, I intend to sue the Sterling Irrigation
t
(i6i Company for my lost water."
(i7i A: Yeah.
(iaj Q- hi fact, do you own any of die property?
[19J A: I don't.
Pol Q: You don't own any of the water?
\
(211 A: I don't.
<?
[221 Q: Had die Sterling Irrigation Company at
[231 that time dircatened to sue you?
(24j A: Just Bob.
Page
[251 Q: Did you send diis letter of May 8th of

[il MR. BROWN: So you found debris on the
Pl property.
pi THE WITNESS: That I found debris on the
[4i property.Trailer parts that matched the trailer
(5i over there that burned down and stuff that (si
Aria Ottcn had told me whose it was and
[7i whose the things were.You know, you can sec the
(8i dead Christmas trees right after Christmas.They'd
(91 drive over there and throw them out.
(loi Q: BY MR. NEELEY: Did they have names on
(ill them?
[12J A: No A don-1 know who did the trees.
(i3i Q: It says in the second to the last
(i4i paragraph 'There is another matter which involves
(isi the residents of Sterling, Utah. I have a potential
(i6i water dispute with them."
(in
So would that be with all of Sterling
(isi City?
(i9i A: It would have been with Dob I guess as
;
tan one of the water - you know, on the water board.
(211 Q: Well, how many people arc on the water
(22i board?
I23r : A: I don't know.......
(24) Q: Had you talked to the water board by
(2si then?

dl 1995?
Pl; A; What was the question?
pi . Q: Did you send this letter dated May 8th,
W 1995?
isi- A; Yes.
[6j Q: In the second paragraph you said "When
[7i you threatened to sue me over our gravel pit road, I
(si said if you did 'the rules would change."
Pl A: Yeah.
(ioi Q: What did you mean by that?
(iij A: I thought I answered that in there.
[121 Let's read ft.
i(i31 Q: Okay.
(ui MR. BROWN: By the way, Doug, are you
(isi going to make these exhibits to the deposition?
[[isi MR. NEELEY: You know, I asked Katrina
(i7j to make copies and put diem in this envelope, but
pal they're die originals.
(ioi MR. BROWN: I can nuke copies if you
(2oi want.
pi,
MR. NEELEY: Yeah.
(22, THE WITNESS: When I first met Dob 123, the first lime I met Dob was in April of 1993. And
(24i I diought he was one of the Olsens because I knew
PS] the Olsens had owned die property, the ten acres
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in just north of our piece there. And the reason I
(3 know this was 'cause on May 15th of 1993 I had sat
PI down with the bankers, the surveyors, the title
HI people and a bunch of people on this particular
(sj property.
W Q: BY MR. NEELEY:Thc Margaret Patterson
prj property?
m A: Yeah, that was going to be purchased,
pi And my father was there. And the bankers went
(iq around describing and discussing each piece of
[ni property. And like over on the - some of the
(i2j property like on the Max Spcrry property; their
(i3j property description actually was not - did not
(HI match our property. It showed an overlap on both
(is) pieces. In fact, you know, they just didn't match.
(i«j There couldn't be one right or one wrong, I mean
(17) they just flatly didn't match.
(i8i Q: Which survey arc you referring to?
(191 A: The one with Dave Thomas, the original
(20| one the bank had paid him to do.
pti Q: You said he hadn't written up a survey,
pel How do you sec an overlap?
(23| A: I told you he did do a survey on the
(24i original Margaret piece and it's on the rccord.Thc
psi piece that he did behind Bob's place of Dr.
Page 197

(1) Stanford's, he did not make me one.
PI Q: Okay.
Pi A: Okay. So the original and this took a
Kl lot of timc.Thcre was a lot of time and days
PI involved on this. It's a big one. It's a lot of
W work. And they went around describing this place..
PilAnd when w t got overtothiitcn^cre piece
m Western Farm Credit had a lien on, they told me that
m was not part of this other 1,126 acres, that Don
(toi Olscn still owned that and they had a lien on it for
till 30 some thousand dollars. But it was not - that
(12J ten acres, even though all this other Don Olscn had
(i3i that they had got from him, this ten acres was not
ti4j part of what they were selling, you know, to us or
(is) to my dad, okay.That was not it. So from that
li«l assumption there, you know, I knew the Olsens and it
(171 named two sons. And so when I first saw Dob over
(it) there I thought be was one of the Olsens. And you
(19| know, I went over to talk with Bob on the piece,
pq Andpi| Q: Is this getting to my question?
(22) A: I'm getting to your question, yeah.
(231 Q: Okay.
(24j A: What you have to understand is the
(25) background of where - sec, I've done everything I
Pago
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(11 could do to, you know, work with Bob and give him
Pi the benefit of the doubt on things and stuff. And
PI when I first met him I introduced myself and told
l4j him that, you know, we'd bought the place over here.
(si Q: You told him that you'd bought the
(6i place?
(7] A: Say it again.
(si Q: You told him you owned the property?
M A: I told him we'd bought the place
(ioi probably, more than likely.And I was thinking he
(HI was one of the Olsens. I had told him that I had
(121 already talked to Dr. Stanford and made him an offer
(i3i of a thousand dollars to buy this additional ground.
(i4i And I wondered if he wanted to selithis ten-acre
(isj piece. And he told me, you know, that-you know,
lis! it come out somewhere in there that he wasn't one of
(i7i the Olsens and he was Mr.Young. And 1 didn't know
(iai where he lived or anything at the time. And he (191 you know, I asked him if he wanted to sell it. No,
per he said he had bought it. He said he had bought
(2il that from the Olsens.
"~:
A.
(22J
And I asked him if h e - I asked him if
>^
(23) he wanted to go half on a fence. I told him 1 had
(24i some cows coming in there at the end of the month.
psi I had some cows coming in there because between that
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Ml ten-acre piece and that other piece there's no
(2j fence.Andwhen him arid Maxp£whoevcr had cows in
Pi Ihere, they'd just wander on down and had some cows
(4) come in there. I asked him if he wanted to go half
isj on the fence. And he said no. Prior to that I
(6i asked him if he had had it surveyed, i£r and be
(7i said no.And ybu know, he told me that he'd just (8) he'd bought it last year and it was really confusing
(91 to me because of the fact is that I just met with
(ioi the bank, you know, three weeks earlier and they
(ii) ^old me they had a lien on it and Olsens owned it.
(i2i
So I assumed that Bob wanted to buy it.
(i3i And but I knew he didn't own it. I had seen the
(HI records and what they had and been with the title
(isj people. It was very obvious. But I could see he
(16) wanted it. And I asked him if he wanted to sell it.
(17) And he said no. Shortly thereafter I guess (isi Q: That conversation occurred right on that
(i9i ten acres?
A: Yeah, right on the ten acres.
(201
Q: Bob was doing what there?
(211
A: I don't know what he was doing there.
pz)
Q Was he farming?
P3|
A It was real early in April. Whether he
(241
psj was moving water line or coming out to look at it or
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Ml A: Who are those people besides Bob? And
Pi w h o else are t h e y - w h o are those people?
PI Q: Did you talk to Max Otten about it?
HI A: There may have been somediing with Max
[5] or his brotherDean.lt was them that pointed out
[si to me on the survey that that was o u t - when Dean
(7i was up and had his survey map and I could sec that
(si was drawn. And I said to Dean, well, you know, if
pj the map is right the way you've got it drawn up here
(toi and stuff, well, then those corrals, you know - Max
(in is there - then those corrals and stuff are, you
(i2j know, not on Dob's property, they're over on
(i3i Stanford property/
(Mj

Q: Okay.

(is!
A: The property I had leased.They were
(161 the ones that brought it to my attention. Max was
(in there.
(i8i Q: Do you know w h o did the survey for Dean?
(191 A: I think it was Sunrise Engineering.
(201 I've not met them or talked .-with- them.
pij Q: Has your wife Karen met with them in
(221 this month?
(231 A: Idon'tknow. I know she's working, you
(24j know, with the surveyors and stuff. I don't know
(25i what she's done with them.

»

(11 right year.
(21 Q: Had Dr. Stanford told you that that had
Pi been occurring before?
[A] A: No. I had not talked to Dr. Stanford,
(si Q: And h o w far onto Dr. Stanford's property
(6j were diesc products flowing?
(7i A: Oh, on an angle may have been a couple
(8i hundred feet.
(9i Q: On to die property?
[ioi A: Yeah.
ui
Q: Square a couple hundred feet?
121 A: No, on an angle lengthwise. And it took
131 the northeast corner. It was where the main - you
ui know, where Bob had had the hose and all the stuff
(isi running over there, that's turning it swampy.
[161 Q- Did you investigate it to see where it
[i7i was coming from?
(181 A: Oh, yeah, it was very obvious,
14
(i9i Q: Where was it?
t **;.;!;.;
poi A: From Bob's dairy.
(211 Q: Was it a water trough that was flowing
k

(221 OVer?
(231
A: Part o f it.

(24i
(25i

• ••tffc*;:v< :

Q: What else?
A: Then whatever was draped around it from
Pa
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•

pi the c o w s and animals was going with it.
(ij Q: Would your surveyor be able to provide
pi Q: Was the water trough set up so any
Pi me a copy of the survey?
PI overflow would go onto that property?
;;IJVII^
(4i • A: Correct. Well, it just run wherever it
•; HI would b e rcgistercid at trie county. ::••]
(si ran. Bob subsequently has since took and I guess
(si Q: Is it your understanding that every time
(«1 put a valve or something o n there and turned it off.
(6i a survey is done it ought to be registered with the
[7i He cleaned things up. He went and cleaned up the
(7i county?
Pi logs and the garbage and a bunch of poles and stuff
(ai A: Somewhere he gave me that impression
pi oyer there.
PI w h e n I first met and worked with him in January or
[ioi Q: That was property he had previously been
(iq February of *93 doing the survey down there on the
mil leasing from Dr.Stanford?
it'll ranch, that w h e n he does a survey that he records it
:
J
(i2i with the. county:-'
v;^ •: • <••' (i2i;i-•:;;;;: A;,Y5es.::(i3i O: And did you contact him and tell him
(131 Q: When did you first see manure, runoff of
(i4j that he had some runoff that was coming onto Dr.
(ui manure and other waste products from the dairy flow
[isi Stanford's?
(isi onto the property you'd leased from Dr. Stanford?
Ui6i A: No.Thc last time I'd talked with Bob
(i«l A: You had your hand blocking your face
1171 was when he let me know that he was going to go
(i7i like this and a lot of my hearing is kind of
Lei ahead and file suit on the gravel pitroad.And
(18] watching you, Doug. I have trouble |lioi that was May 30th of ^ . T h a t ' s the last time I
(IQ)
Q: All right. I apologize.
poi A: - hearing. N o w something about runoff.
:
poi had ever talked to Bob otlicr than in our court
pij Q: When did you first observe manure,
(2ii proceedings.
(22i runoff of manure and other waste products from the
(22i Q: May 30th of'94?
(23i dairy cattle flow onto Dr. Stanford's property?
pal A: It was May 30th - no, '95, I'm sorry.
124} A: Spring of '94. Have I got the right -'^^i'^^
[241 '90 - T v c got to think. Okay. '93 got the
PS) year? No, spring of '95, yeah. I think I got the
1251 property there. '94 still - yeah, I tiiink it was
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August 30, 1996
Ml '94.1 could look it up. I think it was '94. May
a 30th of'94.
P) Q: Maybe this will help you. You served
HI him in March of '95 is) A: Right.
(6) Q: - with this lawsuit?
n
A: It would have been May 30th,.'94.1
m remember that date for a couple of reasons. But,
PI yeah, it was May 30th.
po| Q: Okay. So you never did contact him
pi) untillt2j A: Maybe it's the 29th. It may have been
li3| the 29th.I'd have to look that up.
(u) Q: The first knowledge that Dob had of a
(is] problem with that then was when you served this
[\$\ lawsuit on him?
(iTj A: Now just a minute here. I'm trying to
(if) think whether that was April or May
(is! Q: We can say May or April. It doesn't
poi bother me.
(21) A: It does me so I can keep things in time
pzi sequence. No, it was May because - I remember it
P3| was May 30th or 29th. But I don't remember if it
(24) was the 29th or 30th.
psi
But go ahead with your question.

Robert Young & Wynn Young
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(il Q: So until Bob got served with this
(2) lawsuit nobody had conucted him about any problem
pi with runoff?
W A: I had not.
(5j Q: Okay. And you were in control of the
m property since November you say?
•'m':-';:;:^

m Q: Prior to November?
PI A: No. Sometime about the 1st or 2nd of
(10) November. I mean Or. Stanford said he was going to
in) sell it to us earlier than that. But I didn't have
(i2| anything written or officially leased until the
(i3l first pan of November.
(M) Q: Do you recall Dr. Stanford's deposition?
(is) A: Yes. I recall that. We had one in Salt
(iq Lake.
(i7| Q: Did Dr. Stanford tell you that he wasn't
(ill going to sign the lease and negotiate your check
(i9| until he had been paid by Bob?
po| A: I don't remember that. I don't remember
pi) what he said on that.
(22j Q: Well, did Dr. Stanford ever tell you
(23) that?
(24| A: I don't remember it.
ps) Q: Dr. Stanford didn't cash your check

M1 until sometime in December.
PI A: I don't know when he cashed it. I know
PI that he had agreed to lease it to me the first pan
Hi of November and that's when it was drawn up and it
P) was given to him. And I paid him money.
(<l Q: Did Dr. Stanford tell you that?
pi A: You know, what Dr. Stanford did after
m that with the check or anything else I don't know*
Pi Q: Allright.Did Dr. Stanford ever tell
(iq you that Bob and he renegotiated the lease at the
j(ii| end of the year after the assessments were all paid?
(12| A: No. Dr. Stanford said that he only had
(I* a verbal agreement with Bob and seemed to go from
t«4i the spring to the fall. And that seemed to be
lis) verified because in the spring of '94 Bob wasn't
(i6j sure whether he was going to be farming it, because
(iTi I was talking to Bob about it because I was planning
(i«j on buying it.And I told Bob that I had talked to
not Dr. Stanford. And he said he didn't have a lease
poi with him yet. And then Dr. Stanford, I was talking
pi) to him, and he was talking about leasing it to
(22) somebody else. And then the next thing I know that
(23) lseen Bob was farming it and planted pea barley on
(24) it. And you know, that was fine by me. And then
I ps) i sometime in April it seems like Dr. Stanford calls
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(1) and says, well, 1 want to sell it now, I needed the
pj money. And so I'd made arrangements and called and
pj talked to the people that he had the liens on the
R water and stuff to get things cleared up. And then
$ that got put back off, fell off.And Dr. Stanford
(q just said> agreed if he hadn't sold it to me by
(7) fill and after Bob has his stuff off that he would
pj lease it to me then.
PI MR. BROWN: You said something fell off.
(iq You mean the agreement between you and Dr. Stanford,
(ii) he changed his position; is that what you meant?
(i2) THE WITNESS: Well, there was a couple
(i3j of times there he told me he'd sell it to me. And
(i4j then one of the problems was he wanted the money
lis) really, really quick, before you could get, you
I(i6) know, proper title work and other stuff done that I
(i7)i felt.And you know, he just wanted it too quick
(it) before he could get it done. Even though I was
(it) ready and willing, other people couldn't. And then
po| there was another time he said it had to do
(2ii something with his pension - I think it was his
(22) retirement pension. So, you know, he changed his
pal mind there. But he'd agreed to sell it. He said he
124) would sell it to me.
psi Q: BY MR. NEELEY: Did he tell you that he
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Ml I didn't know what was bothering her because she
PI didn't want to talk with me at alJ. But anyway, as
pj we left there that day, you know, my understanding
(4) was that - and it was her that brought up the
(S| discussion. She said, well, you - if you'll fence
(si the cast side of the county road down there we'll go
Pi ahead and fence the gravel pit road. And I told her
(8] I'd do that.
PI
And the next day I went and talked with,
lioj let me think, Richard Olscn again.That was a
pi) Saturday, I remember, because I got him out early in
(i2i the morning, still in his underwear. And I asked
(131 him about, you know, how much right-of-way was
(ui needed on the road there for the fence. And he told
(is) me where you could go two rods or 33 feet.
(i«l
And I went down and talked to Bob the
(i7i next day on the l6th.And 1 told hini that I'd
(i8i talked with these other - you know, with them and I
(i9i was going to s u n on that fence down there Monday
poi and I started on it.And I finished it up. It took
pii a couple weeks. And, you know, in the meantime
(zzj Bob's got some other plan that I guess him and some
(231 of the other people concocted up or figured it would
[24J be cheaper to just see if they could take it by
[25j whatever legal means they could.They had an

lil route he was going.
Pi
That was kind of, you know, my last
PI straw and the last time I had talked with Bob. Up
(4i to that period of time all along I had done
(si everything in any way I could to work with Bob or
(6)1 help him out or give him the benefit of die doubt on
m things. And you know, it just took me a while to
(8i realize that Bob was a good share of my contentions
M and troubles.
(ioi
And John Lee later pointed it out to mc
(111 and so did some of the others. I guess there's
(i2l something around there - you know, I was explaining
(i3i to him what had happened. He says, well, the thing
(MI you have to remember most about Bob is don't let
(is! that quiet, shy act he puts on fool you. He says
(161 there's nothing humble about him.Then I started
(i7i putting things together and started realizing where
(is) a lot of my troubles and problems are. Up to that
(191 period of time I've poi Q: John Lee Ludvigson made that statement
pii about Bob?
(22J A: Yeah, he was the first one.
^
(231 O: Anybody else?
(24i A: Say it again.
(25i Q: Anybody else?
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(il A: His wife acknowledged it and mentioned
(ij attorney send me a letter.
Pi that. I've heard it from a couple other people •
PI Q: That was Mr. Dorius?
PI around. I don't know for sure who.
Pi A: Ycah.And then I seen him down there in
(4] Q: Okay. Sorry for interrupting you. So
(4i the field and asked Bob if that was him. And Wynn
(si how did pj was down there.And I was hurting. I'm in a lot of
m A: You know, getting back to things, I mean
P) pain. Tve had back surgery and it's - it's been a
(7i after the legal end gets in there I've wrote Bob
PI good thing for me for maybe understanding or stuff,
(8] some letters trying to get him to turn over the
(8) but it's - you know, there's a lot of pain and I
Pl pipes or let us know where the pieces are. He never
PI was kind of squatting down and talking with her.
(iq answers. He docs damn well what he wants. He's
IOI And I went over and talked with Bob and asked him if
(til* been going along busting our locks and taking down
ui that was him that sent the letter. And he
(121 00 trespassing signs, putting the neighbor's cows in
12) acknowledged it was. And, you know, I asked him (i3i on the place, going to the sheriff's office with
i3i I said, you know, we agreed to, you know, give that
(ui false reports and agitating all the problems he can.
i4j to you if you would fence that and I've gone ahead
(is) Q: You didn't see any of that though,
is) and fenced all this other road. Why don't you just
del A: Say it again.
iq go ahead and fence it. He said no, he's going to go
(i7i Q: You didn't sec any of that.
17] this other route. He thought it would be less
(i«l A: Well, I went to the sheriff's office and
(i«l I know they're false reports.
iq expensive. And I told him that somewhere in there
(201 Q: So arc you dropping the cattle?
9) that, you know, there would be a conflict of
(211 A: And Bob was the only one that had the
ot interest there because the attorney he had hired, my
(zzj'kcy and put the cows in there and he admitted to
til wife had apparently worked for the same law firm or
(231 putting them si worked for this Sun Smith and had hired this
(24i Q: Arc you dropping die catdc thing or
3] paralegal and they were relatives and stuff. And,
(25i not?
>4] you know, you ought to go ahead and do that. And he
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M JUNO 3 "1994
Dale M. D o r i u s , Esq,
P. 0 . Box 895
Brigham City, Utah 84302
Re:

Patterson Property, Sterling, Utah

Dear Mr* Dorius:
I received your letter dated May 23, 1994. I do not
agree that any route through my property is public. Don Olsen, the
previous owner of my property, advised me that he also placed gates
on this route on a regular basis over many years. There has not
been continuous use by the public of this or any route on the
Olsen/Patterson property over the past 20 years.
I have placed a gate on my route to keep the cattle on my
property. As a convenience to others, I have given the combination
of the gate to several local residents (including Mr. and Mrs.
Robert K. Young). I have asked them to close the gate after their
use.
However, they often fail to close the gate, allowing the
cattle to escape.
I have also discussed the use of this route with Mr.
Robert K. Young and Mr. Douglas Ludvigson.
I told them that I
would deed my route property to them if they paid the property
taxes and fenced the route. Mrs. Young said that they would fence
the route through my property if I fenced the lower county road.
I have fenced the lower county road, but they have not fenced my
route.
As you may be aware, the route through my property meets
a lower county road. Anyone who needs access to nearby property
(other than mine) can use the county road. The only person whose
signature appears on your April 25, 1994, document who might have
a legitimate desire to use my route is Robert Young. It is more
convenient for him to use my route than to use the county road.
Mr. Young farms a piece of land adjoining my property which is
owned by Dr. Gary Stanford. I am in the process of negotiating a
purchase of this land from Dr. Stanford.
When that sale is
finalized, no one on your list will have any valid reason to cut
through my property.
I have posted my property and this route with No
Trespassing signs for over a year and a half. The Sanpete County
Sheriff's office is aware of this and has assisted in the
prosecution of trespassers. If the people you list have been on my
property this past year and a half, they have trespassed in

violation of Utah law. They have intentionally disregarded the No
Trespassing signs. They have vandalized my No Trespassing signs
and they have vandalized my property.

*

Dale M. Dorius, Esq.
Page 2.

Many of these same people you list have used the
Olsen/Patterson property in the past years to dump their dead
livestock, garbage, trash, Christmas trees, and waste cement
products. In the same vein, just because they have dumped their
refuse on my property over the years does not make it a public
landfill either.
I have discussed this situation with attorney Stanley
Smith. It appears you might have a conflict of interest because
your daughter, Donna, works at this firm which handles Patterson
business, including the Sterling property. Mr. Smith indicated
that he knows you personally and that he will be contacting you.
However, I would not be willing to waive this conflict and I would
ask that you withdraw from this matter.
There is another matter which involves the residents of
Sterling, Utah. I have a potential water dispute with them. When
the pressurized irrigation system was installed by the town of
Sterling, Mr. Olsen was guaranteed that his spring water would not
be diminished. A recent measurement of my spring flow shows that
my spring water flow is down nearly two-thirds of what it is
supposed to be. As a successor in interest to the Olsen property,
I intend to sue the Sterling Irrigation Company for my lost water.
matters
without
well as
hearing

Perhaps we can work out an agreement to both of these
at the same time. I trust we can work out a solution
the expense of deposing your thirty-three individuals as
the other witnesses to whom you refer. I look forward to
from you.
Sincerely,

d
Larry Patterson
48 West Nova Drive
American Fork, Utah

84003

Larry Patt
August 30

Larry Pattcrso n v.
Robert Young & Wynn Young
(il MR. STONEY: It's a separate cattle
PI tiling.
PI MR. NEELEY: There's anodier cattle
[4j complaint, portion of the complaint?
[si MR. STONEY: No. He's talking about
[6] another[7i MR. BROWN: He's talking about John Lcc
I
[8j Ludvigson.
(9j THE WITNESS: He put diose cows in there
[ioi to cause contention between me and John Lcc.
mi Q: BY MR. NEELEY: Did you sec him do diat?
[121 A: I thought I answered that before. I
(i3j thought I answered this before, okay.Yes.No, I
(MI didn't see hhru
[isi Q: Why do you keep saying he did that?
[161 A: Because he was the only one that could
(177 do it.
[isi Q: So how did the rules change then? You
[191 quit being a nice guy, is that the deal?
(2oi A: I'm not talking with him about it
pij anymore.
(22i Q: Oh?
(231 A: You know, the attorneys take it over and
(24i diey take - they do the recommending and that's
(261 what's done.

(ij A: The last time I ever spoke with Bob.
(21 Q: Okay. When was that?
pi A: I believe it was May die 29th or 30th.
,
[4j I think it was 29tii of 1974 - of '94.
(si MR. BROWN: Which day, mondi and year?
[6i THE WITNESS: I guess you must not be m I'm diinking different dian what is coming out of my
[si mouth. It's obvious if you guys aren't
(91 understanding me diat I'm not getting it clear.
ioi Q: BY MR. NEELEY: I just want to know when
ill this conversation [121 A: May 29th. maybe 30th, of 1994. Well, I
[i3i think that's when it was.
.
[i4j Q: Where did die conversauon take place?
[isi A: It was down kind of between the
(isi 10.48-acre piece and Dr. Stanford's, somewhere in
(i7i diere.
(isi Q: Who was present?
[191 A: Bob Young was. I talked to Wynn
poi initially.Then Bob and 1 was over elsewhere and
pij she was over in the truck.
(221 0: Okay. By this time you had already sued
(23i Bob for die 1.9(24i A: No.
(25i Q: - million dollar slander suit?
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[11 A: No, no.
[il Q: Okay. So that's what you mean (2i Q: No?
(2i A: Well, I thought it pretty much expressed
pj A:No.Thisis(3j it there .that,, you know, I did everything I could to
m get along w i t ^ y o u » ^ x t e d things out* I gave you
(4i Q: I mean by the time you sent this letter,
(si is that correct?
isi access to the property, gave you the combination
[6i A: I had already what?
[6j with the simplest setting, zero, zero, one, so it
(7j Q: Sued Bob.
(7i was easy to open the combination. I gave you hay
pi A: On that date of May 30th?
[8j out of the fields just for cutting it. I offered to
PI Q: No. By the date of this letter, May
(9j give you the gravel pit road if you'd fence it. The
(ioi 8th, you had already sued Bob?
(ioi only thing different is it's not been (HI A: I don't remember when I sued Bob.You
(ill Q: You're going to quit being a nice guy?
(121 would have to tell me. Part of this letter also
(i2j A: No, I'm still a nice guy. I've still
[i3i referenced to my brothers because they knew nothing
(i3i gone on and offered you and him, you know, you don't
(i4i about any of the discussions, you know, Patterson
(Hj even have to apologize for all these lies and just
(isi Construction or anything, you know, about Bob or any
[isi if you want to walk away and drop it. But no, he
[161 of that.
(i6) doesn't want to do that.
[17J O: Okay.
(in MR. BROWN: Okay. I'm going to take a
mei A: So I don't know - when was the lawsuit
[is] break just for a minute.
(191 filed, sometime in the spring of '95?
(i9j
(Break taken from 4:15 p.m. to 4:20 p.m.)
4
(20) Q: March.
poi Q: BY MR. NEELEY: Back to die second
(2ii A: Okay. Spring of '95, okay.
(2ii paragraph in the May 8th letter of 1995, "The rules
(221 MR. STONEY: We're going to mark those?
(221 would change," by this I meant that I could no
[23i MR. BROWN: We will. We'll copy diem.
(23j longer try to work with you when you arc constantly
(24) We'll have to go back and identify them as to what
(24i working against me."
(25i numbers.
(25i
When did that conversation take place?
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May 8, 1995

Mr. and Mrs, Robert K. Young
P. 0, Box 650742
Sterling, UT 84665
Re:

Property and Pipe Belonging to Dr. Gary Stanford

Dear Bob and Wynn:
Of all the people I met in Sterling, there were none I
wanted to be good neighbors and friends with more than you and your
family. It is too bad that can never happen now. In the past, I
did everything I could think of to get along with you and work
things out.
I gave you access through our property and gave you
the combination to the locks (with the simplest setting of 0001 so
it was easy for you to remember and to open). I gave you hay out
of our fields just for cutting it.
I offered to give you the
gravel pit road if you would fence it.
When you threatened to sue me over our gravel pit road,
I said that if you did, "the rules would change." By this I meant
that I could no longer try to work with you when you are constantly
working against me. Now you have also sued my brothers, Patterson
Construction — for something they knew nothing about. The "new"
rules are governed by laws, discovery rules, past court cases, and
legal rulings unknown to most people.
Sometimes the outcome does
not seem right. It makes one question the difference between what
is legal and what is right or fair. However, the rules truly do
change.
Litigation is costly in emotional as well as financial
terms. For I, too, have experienced the pain and pressures of
these disputes. A dispute kills fellowship and good will towards
others. It robs us of our mental powers, our sleep, our daily
thoughts. It possesses our mind and takes from the spirit. It
drains us emotionally and steals one's energy. It also affects
others, whether family or not. It creates hard feelings which are
difficult, if not impossible, to overcome, not to mention the
financial waste and burden. The burdens are truly heavy.

Mr, and Mrs. Robert K. Young
Page 2.

I have written to you in the past to give you and your
wife a chance to correct your falsehoods and to and print
retractions. But my letter went unanswered. I would like to talk
to you about our problems. However, I don't know if that would be
wise for me inasmuch as you have twisted and distorted other things
we have discussed. I do know that I hurt and suffer for you, but
due to the suit you have filed and things you and your wife have
done, I don't know how I can make things better.
There is another problem of a discrepancy in property
lines.
Part of your corrals appears to be on property of which I
now have possession and control. Please advise if you would like
to discuss this situation.
Dr. Stanford and I have both previously written to you
about returning Dr. Stanford's sprinkler pipe and 24 hand lines
which were to be turned over to me. I still have not heard from
you nor have I received the hand lines. If the 24 hand lines are
not returned I will again be forced to file suit to obtain them.
Please advise me in writing by May 15, 1995, as to how, when, and
where (or if) you plan to return the 24 hand lines or advise me as
to their exact locations so that I may pick them up. I enclose a
stamped, self-addressed envelope for your convenience.
Also,
please advise if you have placed Dr. Stanford's hand lines on the
Patterson 10-acre parcel of property which is the subject of your
litigation.
Thank you for you attention to this matter.
Sincerely,

CPv>*

/AS^W^-

Larry Patterson
48 West Nova Drive
American Fork, UT 84003
Enclosure
cc:

Dr. Gary Stanford

»•»-» t?VPAA
--%*-»

Robert Young & Wynn Young

«•••>'

W Q: Okay. Is that the same 14 head of cows
(2| that it turns out Tom Patterson sold?
p| A: No.That was only six cows.
HI 0: Sold to the auction?
Pi A: No, that was only six cows.That was
(ei different.
(7i Q: After you closed off the gates - when
m did you last see Youngs use the gravel pit road?
PI A: It had been when he finished his hay up
[io! in'94. Because I let him continue that. I knew I
[HI had bought the ten-acre piece and shortly there 121 sometime after that - or sometime that summer
i3) shortly thereafter Dob took and unlocked the gates
i4i and chased John Lee Ludvigson's cows over there and
is} locked them back up.
i«j Q: Did you see that?
i7i A: Say it again,
it) Q: Did you see that?
i»l A: No, no, I didn't.
;q Q: Who saw that?
:i) A: Say it again,
21 Q: Who saw that?
3| A: It was very obvious.There was only 4j Q: No.Whosawit?
si A: Nobody that I know, other than Bob,

pj windstorm come throughout Utah county and Provo and
(21 knock down all the trees in the parks. I was in
(31 charge of emergency services that day, and it didn't
Hi matter what I did that day, it wasn't going to go
is? right.
(8)
I talked to Don Olsen later that night.
C7] I remember talking to him about the weather because
[si he had said that one of the trees had blown down on
PI his son Richard's car. And that's why I remembered
(io| the date on it. It was thefirsttime I talked to
(ii] him about purchasing that property. And he told me
Ii2l that there was liens on it.
(13| MR. BROWN: Larry, he just wants to know
li4| how long between the time you purchased the property
(i5i and then Patterson Construction purchased it from
(151 you.
(iTf THE WITNESS: A very short period of
pal time.
(191 Q: BY MR. NEELEY: Days, weeks?
poi A: Say it again.
pii Q: Days or weeks?
(221 A: That's a hard one to say.You'd have to
(23i know the whole sequence, which was what I was
(24i getting att to have an understanding of it.
[2s\ MR. NEELEY: Do you want him to answer
Paga175
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1 okay.

1 Q: Thank you.Thank you.
I A: But Bob had to do that.
1 Q: Did you buy that ten-acre piece? You
1 just said you'd bought it.
I- A: Yes, I bought it. •. I

Q: Okay.

I MR. BROWN: Which ten-acre piece are you
I talking about?
I MR. NEELEY: The 10.41 acres from Don
i Olsen.
THE WITNESS: I think it's 10.48 acres.
There's two pieces there.
MR. BROWN: Patterson Construction
purchased it or you purchased it?
THE WITNESS: Patterson later purchased
it from me.
Q: BY MR. NEELEY: How much later?
A; Originally I talked to Don Olsen the
first time about purchasing it on May 31st. And he
was - it was when I first ever talked to him about
the 10.48-acre piece.
I remember that date for two reasons.
That was the day that President Benson died and also
the same day that we had this 122-milc-an-hour

{il that? You're his attorney on that.
Pl MR. BROWN: You don't know.They bought
Pi it from you, it was a short period of time.
[4i MR. STONEY: I'm concerned because
(5i you're saying he bought it and then they bought it
(«l from you. I'm not sure there was a buy there.
(71 But(8) THE WITNESS: And maybe in that legal
Pi'sense(ioi MR. BROWN: You negotiated with Olsen to
(HI buy it, but Patterson Construction ended up being
(121 the owner of it; is that correct?
(.31 THE WITNESS: Yes.
(Mi MR. NEELEY: Thank you, Keith and
(isi George, for clarifying his testimony, I appreciate
(lei that.
(in MR. STONEY: Now, if you want to explain
(isi how that occurred or he wants you to, that's his
(ii9) business.
poi MR. BROWN: That's the other lawsuit,
(211 SO.

(221 THE WITNESS: Okay.
pal Q: BY MR. NEELEY: So then the last time
(24) you saw Bob - this is where the first question
pis) actually started - the last time you saw Bob was
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DOUGLAS L. NEELEY

attorney at Law
96 South Main 5-15
Epluralm, UT 04627
(001)203-5055
August 16, 1994

Donald Olsen
240 West 200 North
Mantl, Utah 04642
HE! Purchase of 10.40 acres by Mr. and Mrs. Dob Young
Dear Mr. Olsen:
1 have been retained by Mr. and Mrs. Young of Sterling, Utah, in
regards to the 10.40 acres of ground they are purchasing from you
and your sons In Section 5, Township 19 South, Range 2 East*
This letter is to inform you that my clients have tendered the
remaining balance of the purchase price to Central Utah Title
Company of Mantl. I have enclosed a letter which I have written to
the title company.
My clients Inform me that they have attempted to close this
transaction on several occasions but you have had a difficult time
clearing up some title problems with your lenders.
Please be
advised that continued delay on your part will result in prompt
legal action to enforce the agreement you have made with my
clients.
Dased upon the documents which I have seen, as well the information
which I have been provided by the bank, title company, and the
Youngs, 1 believe that the Court would order specific performance
by you of the contract terms for the following reasons:
First, you have previously executed and delivered to the title
company a deed to the property conveying the same to my
clients.
Second, you have accepted and negotiated a check from my
clients In the amount Of $400.00 which represents .the down
payment and binds the agreement through past performance.
Third, my clients have been in possession of and have
exercised all indicia of ownership of the property for a
period of time in excess of eighteen months.
Fourth, my clients own the water shares that are used on the
property, and;
/

)

Fifth, you have represented to the title company, my clients
and others that you have sold the property to the Youngs.
Due to your refusal or neglect to honor your obligation and perform
on the contract, my clients intend to use all legal means available
to protect their property.
Continued delay on your part will
result In prompt legal action against you.
In an effort to stave off civil judgment and concomitant attorney's
fees against you, we thought, we would write this letter to seek
your cooperation in resolving this matter without the need of
resorting to a lawsuit.
Please advise the title company within five days of your receipt of
this letter, to record the deed previously executed by you, as
Grantor and to the Youngs as Grantees. Further, would you please
contact any institution or individuals that have some claim on the
property and clear up those problems so that the title to my
clients property is clear of all encumbrances and liens.
Please be advised that my clients are serious and committed to
litigating this matter if you do not follow the above-stated
requests.
Thnnk you for your consideration in this matter.
your response.
Sincerely,

/}t'HAfai/£

yjet&jt

Douglas L. Neeley
DLNrirj
enclosure
cc: Dob Young

^/

We will await

r

DOUGLAS L. NEBLEY
Attorney
at Law
96 South Main 5-15
Ephvaim, UT 04627
(001)203-5055
August 16, 1994

Central Utah Title Company
140 North Main
Mantl, Utah 04642
RE: Purchase of Don olsen property by Mr. and Mrs. Dob Young
Dear Gentlemen:
1 have been retained by Mr. and Mrs. Young in regards to the
property they have purchased from Mr. Don Olsen, et al.
Please find enclosed cashier's check No. 41936 in the amount of
$10,000.00 that represents the balance of the purchase price. We
have enclosed check No. 5631 in the amount of $66.94 which is the
amount owed to Mr. Olsen for the taxes on the property for 1993.
It is my understanding that you are in possession of the Warranty
Deed previously executed by Mr. Olsen, et al, to my clients.
Please record the aforementioned Warranty Deed and have the
recorded document sent directly to this office.
The Dank of
Ephralm will not be using the property as collateral so a lender's
policy will not be necessary, however, my clients might be
interested in an owner's policy at a later date.
Thank you for your consideration in this matter. If I can provide
you with any additional information please do not hesitate to call.
Sincerely,

AV/^y/

X/tt/i*/

J
Douglas L. N e e l e y
DLNtirj

l
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enclosures
cc: Mr. Dob Young
Mr. Donald Olsen
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WARRANTY DEED

*7f-»
^zsr

RJWJN rjCNMD CLSEN, JAY LCWD CUSEN a d 9CDIT DOUGLAS CLffN as IJD Rjtnjel 1; ard ECWIN UCN\ID
(WIN, JAY UCMMD OLSEN a i l SUDIT OUGLAS OLSEN, as joint t e r n i s as ID Rirael 2.
grantor
FrNn
of
.County of
SAM13E
, State of Utah, hereby
CONVEY and WARRANT to RATI IRSON CONSTRUCT ION, INC.

grantee
1G6 WtST 1220 NCWl!, WLR1CAN FORK, UT 0UX)3
for the sum of
TEN DOLLARS AND NO/100
-DOLLARS,
and otlier good and v a l u a b l e c o n s i d e r a t i o n ,
the following described tract of land in
County,
State of Utah:
\0<V0IX
Parcel 1: Beginning 20 chains West, South 4.33 c h a i n s , West 0.73 of a
chain, South 7° West 3.36 c h a i n s , South 15° West 4.34 c h a i n s and South
34° West 3.69 cliains from tlie Northeast Corner of S e c t i o n 5, Township
19 South, Range 2 East, S a l t Lake Base and Meridian; thence West 15.40
clialns, ilience South 5°45* East along the r a i l r o a d r i g h t of way 44.20
f e e t , tlience East 909.56 f e e t , thence North 27° East 49.36 f e e t t o the
point of b e g i n n i n g .

of

I040I
Parcel 2 : Beginning 20 chains West, South 4.33 c h a i n s , West 0.73 of a
chain, South 7* West 3.36 c h a i n s , South 16° West 4.34 c h a i n s , South 34°
West 3.69 c h a i n s and South 27° West 49.36 f e e t fran the Northeast Corner
of S e c t i o n 5, Township 19 South, Range 2 East, S a l t Lake Base and
Meridian? thence West 989.56 f e e t , thence South 5°45' East 483.00 f e e t ,
thence East 1.13 c h a i n s , thence South 47* East 3.19 c h a i n s , thence South
39°15* East 2 . 5 9 c h a i n s , thence East 3.22 c h a i n s , thence North 27° East
841.64 f e e t t o t h e p o i n t of beginning.
EXCEIT1NG from both p a r c e l s tliat part i n the County Road r i g h t of way
and Highland Canal.
WITNESS, the hand
June

of anid grantor

, this
. A. D. 19

17th

day of

OlSeh

, A. D. 19 94
9 ^ H " JX)lw|aS 0 f e C / n

Signed in the Presence of

STATE OF UTAH,
County of

}

SANPErE

day of
On the
nth
personally appeared before me ^dn^

June
&httJd

the signers of the within instrument, who duly acknowledged to me that +heV
• AtMA

'

same.
.-.:->,
tl#-»

AMAMC-A •;. HGfllEY
•)

.

My commission expires!:

A.'

.-t-M'.-'H

;v*7

•LANK H o i ~ w » » n - - D t i ^ - C OEM PRINTING CO. -

. Residing in.
tunmcttf

executed the

STATE OF UTAH
DEPARTMENT OF COMMERCE
DIVISioN OF CORPORATIONS AND COMMERCIAL CODE

A\
\ *

PROFIT CORPORATION ANNUAL REPORT
The following information is on file in this office. All profit corporations must file their annual r&orts
r&prts ancfccorr
an^corr*rabins within
/
the month of their anniversary date. Failure to do so will result in dissolution of the corporate chafer.
*yft
ch2^.
^? 5 v
<^
THIS BOX MUST BE COMPLETED
^
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^
^
^
^
^
^
MAkE ALL C6RREfcT»6N5 IN T H I ^ 6 L u t i t t >
^
3PORATION U
D 05/02/89
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PATTERSON CONSTRUCTION I N C .
JAMES PATTERSON
1218 NORTH 80 EAST
AMERICAN FORK, UTAH 84003

(4<«Mtwty

\
l*m Mfietertrf Ofltat)

t l^
UTAH

» fcltyl

INCORPORATED IN THE STATE AND UNDER THE LAWS OF

>l

Moiiflfctft Afllwf UOtT at
M M UtAH

;

"UN-

UTAH

DDRESS OF THE PRINCIPAL OFFICE IN THE HOME STATE.
(SlrMt A«etM«l

ISUIt *r CtuHirl

m$
BUSINESS PURPOSE:

CONSTRUCTION - DEPT OF COMMERCE ONLY

OFFICE
PRESIDENT
ADDRESS
CITY, STATE ft ZIP
VICE PRESIDENT
ADDRESS
CITY, STATE & ZIP
SECRETARY
ADDRESS
CITY, STATE & ZIP

JAMES PATTERSON
1216 NORTH 80 EAST
AMERICAN FORK, UTAH 84003
BARBARA PATTERSON
1318 NORTH 200 WEST
AMERICAN FORK, UTAH 84003
PATRICIA PATTERSON
710 NORTH PATTERSON DR
ALPINE, UTAH 84004

M1(* VI
BOO N
American
Fcrk

UT

*cWP6>>

JLO_

J-L

TREASURER
ADDRESS
CITY, STATE & ZIP

DIRECTORS
DIRECTOR

JAMES PATTERSON

ADDRESS

87e-N0RTH-CO-EAST

(H you havt last than 3 sharanaldars yau may list I t t s than 3 diractors.)

CITY, STATE & ZIP AMERICAN FORK, UT. 84003
DIRECTOR
BARBARA PATTERSON
ADDRESS
V344-NQRTH-200 WEST
CITY, STATE a ZIP AMERICAN FORK, UTAH 84003
DIRECTOR
PATRICIA PATTERSON
ADDRESS

240-NO-PATTER90N-BRIVE

CITY, STATE a ZIP ALPINE, UTAH 84004

12.

Uifr ,N ,-jffa £
Rmrnran

Fprk UT fricn*

OX
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-U_

-7m M

130.0 M
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ider penalties of perjury and is m authorized officer,
declare that this annual report and, if applicable, the
itement change of registered office and/or agent, has been
camined by me and is, to the best of my knowledge and
ilief, true, correct and complete.

H-an
i>

iff te

IF THERE ARE NO CHANGES FROM THE PREVIOUS YEAR, PLEASE DETACH THE COUPON BELOW AND RETURN IT IN
ENCLOSED ENVELOPE WITH YOUR PAYMENT. YOU MAY KEEP THE ABOVE REPORT FOR YOUR RECORDS

DEPARTMENT oVcOMMERCE
HI 'M^£ )jj
JN OF CORPORATIONS AND COMMEnOlAL CODEO \Z(' l'l\ f c M , " J ,kj

DIV>
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PROFIT CORPORATION ANNUAL REPORT

m
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Utah Div. of Corp. i O o m m . C ^

The following information is on file in this office. All profit corporations must file their annual reports and corrections within
the month of their anniversary date. Failure to do so will result in dissolution of the corporate charter.
THIS BOX MUST BE COMPLETED
coftE6ftATE NAME, wfotfjffiD AGEM, REGISTERED OFFICE, CITY. sUffe & liP

MAKE ALL CORRECTIONS IN THIS COLUMN

CORPORATION U 1 3 6 7 5 3
D
05/02/89

nBamsDCBSEGODaag

PATTERSON CONSTRUCTION I N C .

SUM rs

JAMES PATTERSON
1040 NORTH BO CA3TAMERICAN FORK, UTAH 84003

UMHktt

rmr

A;
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AdiNt HuiT HffmulAH

WHEN CHANGING THE REGISTERED AGENT THE NEW AGENT MUST SIGN.
P-

p.

INCORPORATED IN THE STATE AND UNDER THE LAWS OF

UTAH

ADDRESS OF TnE PRINCIPAL OFFICE IN THE HOME STATE.
(Strttt

A

tf,

BUSINESS PURPOSE:
I"' ""OFFICERS"
b
PRESIDENT
1

4
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t

f

t
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CONSTRUCTION - DEPT DF COMMERCE DNLY"

i'!»iiii^*U'Jm-i,U'L^iMiLi.\,n,ii.|ia.iMM!Ui.is:y-uwi-uiwi
JAMES PATTERSON

ADDRESS

#

nnr(i((»t> fr/1\

1 a
lb ID W,

12-16-N0RTH-80-.EAST-

M.

IZLZST)

CITY, STATE & ZIP AMERICAN FORK, UTAH 84003
b

VICE PRESIDENT

BARBARA PATTERSON

[

ADDRESS

476 W 1300 N

CITY, STATE & ZIP AMERICAN FORK
ho. SECRETARY
ADDRESS

1 a

UT 84003

PATRICIA PATTERSON
710 NORTH PATTERSON DR

1

JLO

CITY, STATE & ZIP ALPINE, UTAH 84004
I

ADDRESS

I

CITY, STATE ft ZIP

*

| . JJL

n 1. TREASURER

:•:•:•

f

IflilHrUM'llll^lTl.'JIlMIIMWil'll'IIHItLM

DIRECTORS"

12.O,RECTOR
ADDRESS

JAMES PATTERSON
JLOJft=fcbA€^E.

CITY. STATE & ZIP

AMERICAN FORK

\) 2. DIRECTOR
ADDRESS
CITY. STATE ft ZIP
M 4 . DIRECTOR
1

ADDRESS

1

CITY. STATE ft ZIP

| | .-LZU

lb n/ i?.r. c

A/

UT 84003

BARBARA PATTERSON
478 W 1300 N
AMERICAN FORK UT 84003
PATRICIA PATTERSON
710 N PATTERSON DR
ALPINE UT 84003

1 -131 'XJL
si-j

x

/
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Under penalties of perjury and as an authorized officer,
I declare that this annual report and. if applicable, the
statement change of registered office and/or agent, has been
examined by me and is. to the best of my knowledge and
belief, true, correct, and complete.

©

IF THERE ARE NO CHANGES FROM THE PREVIOUS YEAR, PLEASE DETACH THE COUPON BELOW AND RETURN IT IN THE £
ENCLOSED ENVELOPE WITH YOUR PAYMENT. YOU MAY KEEP THE ABOVE REPORT FOR YOUR RECORDS
^

STATE OF UTAH
DEPARTMENT OF COMMERCE
DIVISION OF CORPORATIONS AND COMMERCIAL CODE

r

PROFIT CORPORATION ANNUAL REPORT

\r\:
' .'Mi I'IV. uf l"'!i' i>.j,-fi Ovk

ollowing information is on file in this office. All profit corporations must file their annual reports and corrections within the month c
anniversary date. Failure to do so will result in Delinquency. Suspension, then Revocation or Involuntary Dissolution of the corporate
[[•
THIS BOX MUST BE COMPLETED
doRPoJUTE NAW£. REGiStEftEb AGEN!. WdiStEttEb 6ffitE. dlfv. STATE & 2iP
MAKE ALL CORRECTIONS IN THIS COLUMN
?PORATION U 136753
D 05/02/89
^ m >
^ t i c r s c n i—
•I'li.l.HMAIirtUmELJiiai
PATTERSON CONSTRUCTION INC.
JAMES PATTERSON
168 W 1220 N

lUZ&rZ-

M^-

AMERICAN FORK UT 84003

xfc

UTAH

H d l i f U t d AOtnf Muit i f IWUfAH

Why is

N CHANGING THE REGISTERED AGENT THE NEW AGENT MUST SIGN.
NCORPQRATED IN THE STATE AND UNDER THE LAWS OF

• ,Cml i7tf F i/ H id[86 c, W L

c

"' HcE

AMERICAN FORK UT
BUSINESS PURPOSE:

UTAH

,N 1He HUME STATE

-

84003
CONSTRUCTION - DEPT OF COMMERCE ONLY

DOMESTIC, PROFIT CORPORATIONS ARE REQUIRED TO LIST A CORPORATE OFFICER.
DFFICERS
'RESIDENT
VDDRESS
:iTY, STATE & ZIP
MCE PRESIDENT
kDDRESS
:iTY. STATE & ZIP
JECRETARY
VDDRESS
:ITY, STATE & ZIP

JAMES PATTERSON
t66-W-112C-H
AMERICAN FORK UT 84003
BARBARA PATTERSON
476 W 1300 N
AMERICAN FORK UT 84003
PATRICIA PATTERSON
710 N PATTERSON DR
ALPINE UTAH 84004

Qzwc: M (-2cy^_
(•^; f f^cty/S

10.

11.

REASURER
ADDRESS
:ITY. STATE & ZIP

DIRECTORS
RECTOR
)DRESS
TY, STATE & ZIP
RECTOR
3DRESS
TY, STATE ft ZIP
IRECTOR
DDRESS
TY. STATE It ZIP

X2,

JAMES PATTERSON
166 W 1220 N —
AMERICAN FORK-UT-84603
BARBARA PATTERSON
476 W 1300 N
AMERICAN FORK UT 84003
PATRICIA PATTERSON
710 N PATTERSON DR
ALPINE UT 84003

2,2^S
Lth'x

A/ &2DJL
UT ^(O^S

ox
1A~

ler penalties of perjury and as an authorized officer,
jclare that this annual report and, if applicable, the
ement change of registered office and/or agent, has been
imined by me and is, to the best of my knowledge and
ef, true, correct, and complete.

IF THERE ARE NO CHANGES FROM THE PREVIOUS YEAR, AND YOU HAVE ALL CORPORATE REQUIREMENTS FILLED
PERTAINING TO OFFICER AND DIRECTOR INFORMATION YOU MAY DETACH THE COUPON BELOW, AND RETURN IT IN
THE ENCLOSED ENVELOPE WITH YOUR PAYMENT. YOU MAY KEEP THE ABOVE REPORT FOR YOUR RECORDS.
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DEPARTMENT OF COMMERC
DK .olON OF CORPORATIONS AND COMMERCIAL CODE
PROFIT CORPORATION ANNUAL REPORT
The following information is on file in this office. All profit corporations must file their annual reports arf&^^rrecfi^s^within the
Their anniversary date. Failure to do so will result in Delinquency, Suspension, then Revocation or Involuntary l^solutionJBQr\the cor
Charter.
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c6ftp6RAte NAME. AeciSKfttb Acfckf.ftfeciSlfeMlbOFF.CE.'dlfv. STATE & W
CORPORATION U 136753
D 05/02/89
PATTERSON CONSTRUCTION INC
JAMES PATTERSON
:
I
2245 N 1200 E
i
LEHI UT 84043
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MAKE ALL CORRECTIONS IN THlS COLUl&V
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r»M Ktw Af«rt MamST"
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-manssMmmsm
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WHEN CHANGING THE REGISTERED AGENT THE NEW AGENT MUST SIGN.
p.

INCORPORATED IN THE STATE AND UNDER THE LAWS OP

UTAH

A D D R ^ ^ F ^ J H E JgSlCIBAL OFFICE IN THE HOME STATE.

I

"~3u»t •» c^wrtfrF-

AMERICAN FORK UT

|7.

BUSINESS PURPOSE:

84003

gitTT"

CONSTRUCTION - DEPT OF COMMERCE ONLY

DOMESTIC. PROFIT CORPORATIONS ARE REQUIRED TO LIST A CORPORATE OFFICER.
OFFICERS
3>

PRESIDENT
ADDRESS
CITY, STATE & ZIP

^

VICE PRESIDENT
ADDRESS
CITY. STATE & ZIP

10.

SECRETARY
ADDRESS
CITY. STATE & ZIP

J ]t

JAME PATTERSON
2245 N 1200 E
LEHI UT 84043
BARBARA PATTERSON
478 W 1300 N
AMERICAN FORK UT 84003
PATRICIA PATTERSON
710 N PATTERSON DR
ALPINE UTAH 84004

1SL

' JJL

TREASURER
ADDRESS
CITY. STATE & ZIP

in
DIRECTORS
1 2 . DIRECTOR
ADDRESS
CITY, STATE & ZIP
1 3 . DIRECTOR
ADDRESS
CITY, STATE & ZIP
1 4 . DIRECTOR
ADDRESS
CITY. STATE & ZIP

JAME PATTERSON
2245 N 1200 E
LEHI UT 84043
BARBARA PATTERSON
476 W 1300 N
AMERICAN FORK UT 84003
PATRICIA PATTERSON
710 N PATTERSON DR
ALPINE UT 84003

Under penalties of perjury and as an authorized officer,
I declare that this annual report and. if applicable, the
statement change of registered office and/or agent, has been
examined by me and is, to the best of my knowledge and
belief, true, correct, and complete.

©
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XL
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15. BY

IF THERE ARE NO CHANGES FROM THE PREVIOUS YEAR, AND YOU HAVE ALL CORPORATE REQUIREMENTS FILLED
PERTAINING TO OFFICER AND DIRECTOR INFORMATION YOU MAY DETACH THE COUPON BELOW, AND RETURN IT IN
THE ENCLOSED ENVELOPE WITH YOUR PAYMENT. YOU MAY KEEP THE ABOVE REPORT FOR YOUR RECORDS.

MAKE ALL CORRECTIONS,ON.JHE FORM ABOVE.
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(i) signature as soon as possible.
(2) Q: Thank you.The records you've brought today
(31 I would like to make a copy of for the record. Do you
(4| mind if we put exhibit stamps on these records?
(5) A: No, that would be fine.
[6] MS. PATTERSON: Doug, should we number these
(7i consecutively again starting with 74?
(8) MR. NEELEY: It doesn't matter to me.
(9j MS. PATTERSON: Okay. Or was it 7S?
(io) Yes, 75.
(ill
(Exhibit No. 75 marked.)
(i2) Q: BY MS. PATTERSON: What I'd like to do is
(i3) let the court reporter take these originals or perhaps I
(Hi could make copies'of them today so that we can make
(is) copies for the deposition transcripts.
(i6i
A: That would be fine. 1 assume it would be
(i7i convenient to have them available for Mr. Green when he
(i8j is here.
(i9) Q: Yes.
(2oj A: Would that be fair enough?
(2i) Q: Yes.Thank you.
(22i What is the next document you have, Mr.
(23i Anderson?
(24i MR. NEELEY: Can 1 ask a preliminary
(25j question? Did Bob Young contact you at all orWynn

1

(i) Irrigation stock before disbursement is made."
12) Q: Do you understand this letter to be
13] instructions to you to - before you could close this
(4) particular transaction?
[si
A: Yes.
(6) Q: Do you k n o w if there were any other
[7] instructions from anyone else regarding this
(8j transaction?
(9) A: No, I do not.
(ioj
Q: Thank you.
(ii)
(Exhibit No. 76 marked.)
(12)
MR. NEELEY: What did Mr. Olsen tell you in
(i3) regards to closing this transaction?
(i4)
THE WITNESS: He requested the title search
(is) from us, that is on the previous document. And we '
(i6j him we would do .that. Again his request was, make
(i7i deed that we can sign to convey title to Mr.Young
(is)
MR. NEELEY: That letter refers to the
(19) warranty deed. So did you in fact n u k e a warranty <
(20)
THE WITNESS: I believe that's correct.
(21)

MR. NEELEY: W h o did y o u give the warranty

(22) deed to, do you recall?
(23)
THE WITNESS: The warranty deed was in the
(24) file; at such point in time everything was returned t
(25i the Bank of Ephraim.

Page 9

(i)

(2)

Young concerning this order?
THE WITNESS: No.

MR. NEELEY: You never had any conversations
with them about it?
THE WITNESS: (Witness shakes head.)
[5)
MR. NEELEY: Who are die parties to tills
l«J
PI lawsuit as best you understand it?
THE WITNESS: Bob Young and his wife and Don
(8)
(9) Olsen and his two boys and Larry Patterson. And I'm not
(10J sure, I guess, if Patterson Construction is involved
111) with it or not.
(3)

(4)

^

(12)
(13)
(14)
(15)
(16)
117]
(18)
(19)
120)
(21)
(22)
(23)
(24)
(25)

MR. NEELEY: Okay.

Q: BY MS. PATTERSON:Your next document is
what?
A: I don't have these in any particular order I
guess. Perhaps next I would show you a letter that we
received dated November 13th, 1992. it is from the Bank
of Ephraim. It is signed by Gerald D. Naylor, the
executive vice president, of which he requests Central
Utah Title to do a title search basically or produce
clear title for them on a lender's policy. He included
with this the funds, trust deed and deed on the property
that Robert Young is purchasing from Edwin Don Olsen.
And he indicates that "We need to make sure there is
clear title and we have in hand 11 shares of Sterling

MR. NEELEY: Do you recall if you gave that
warranty deed first to Mr. Olsen?
THE WITNESS: It was given to Mr. Olsen for
signature or he was in the office for signature.
MR. NEELEY: And did he take that with him
to have his boy sign it?
THE WITNESS: I believe he did.
MR. NEELEY: Did he ever return it - the
next time you saw it it was returned with the docui
THE WITNESS: With the documents from the
(ii) bank.
(i2)
MR. NEELEY: Now, about the policy of title
(i3) insurance. I assume that the Bank of Ephraim is
(14) requesting a policy of title insurance?
(is)
THE WITNESS: Yes.
(i6)
MR. NEELEY: That's what is customarily
(i7] called a lender's policy?
(is)
THE WITNESS: L e n d e r s policy.
(i9)
MR. NEELEY: There was no mention that there
(20) would be an o w n e r ' s policy for Mr. and Mrs.Young ;
(21)
Q: BY MS. PATTERSON: Would you explain the
(22) difference b e t w e e n a l e n d e r s and an owner's polic
(23)
A: An o w n e r ' s title policy is a policy of title
(24) insurance typically throughout the industry provide
(25j the seller to the buyer guaranteeing them clear title

Page 10

Rocky Mountain Reporting (801) 531-0256

Min-U-Script®

(5) Page 9

ivuucn tv. Young, ct al.
Edwin Donald Olsen, et

April 17, 1995

n

(i| had a conversation with Mr. Olsen about him selling (2j after this that you had a conversation or maybe at the
(31 time of closing with Mr. Olsen about his continuing
(4j obligation to Mr. Young and that he made some kind of
[sj mention to you that Mr. Young might have to do whatever
(6j he needs to do to [7] MS. PATTERSON: Excuse me, Mr. Neeley,
(8] generally I ask the questions and then after I'm
Pi finished with my questions then you have your
[ioj opportunity. Would you mind if I continued with my
[HI deposition and then save your questions for later?
[i2j MR. NEELEY: I don't mind, but in the record
(i3) it would flow easier to ask questions as it occurs.
(Hj MS. PATTERSON: It hasn't occurred as yet;
(is] is that correct?
(i6) MR. NEELEY: Excuse me.
(IT) MS. PATTERSON: He already stated that he
[181 hadn't had conversations with Mr. Young at this point;
(i9j isn't that correct?
[2oj THE WITNESS: I had not.
pi)
MS. PATTERSON: Thank you.
(22)
(23)

MR. NEELEY: At w h a t p o i n t ?
M S . P A T T E R S O N : At t h e p o i n t o f t h e

(24) cancellation.
(25i MR. NEELEY: Okay. But had you subsequent

(ij there?
(2j A: The first document is again an order and
(31 search record dated July 12th of 1994. It now has a new
(4j order number 7304-SA. And proposed buyer is Larry
(5) Patterson. Again, it says sec Exhibit A. And we were
(6i instructed to send a copy of the commitment to Larry
[7j Patterson at 710 North Patterson Drive in Alpine, Utah,
[ai showing it's a renewal of order number 6005-SA. We're
(91 showing that a copy of the commitment was sent to Larry
(ioj Patterson on August the 5th of 1994.
(HI Q' And that says that's a renewal of a certain
[i2j report. Does that mean it's a follow-up of this
(131 previous commitment to title insurance report?
[i4j A: Yes, uh-huh (affirmative).
(is)
Q: It doesn't especially mean that there's any
(i6j relationship to these two files; is that correct or not?
(i7j A: The only relationship between the two files
[id] is it's the same parcels of land. So from our
(i9j standpoint as title people, we're going to go from our
[20] latest effective date, which would have been die closing
(2ii date on this one or the last effective search date is
(22] where we started and then run it to where we were - our
[23j latest effective date at that time.
[24] MS. PATTERSON: Thank you. I'd like to mark
[25] that as Exhibit No. 104.
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(i) conversations with him?
Pi THE WITNESS: With Mr. Young?
Pi MR. NEELEY: Mr. Olsen.
[4] THE WITNESS: Mr. Olsen, yes.
(si Q: BY MS. PATTERSON: As far as this particular
(6) parcel of property is concerned, what was your next
m contact or concern regarding this particular piece of
[si property of Don Olsen's?
[9j A: It occurred when Mr. Olsen came back into
(io) die office and indicated that he had a buyer for that
(1 ij particular piece of property.
(121 Q: And was it your testimony that it was a Mr.
(i3i Patterson?
[i4j A: Yes.
[151 Q- And about when was this?
(i6j A: Well, lets see, the date it was run from
[i7] was December 10th of 1993. And that would be the last
[i8j search on this one to August 2nd of 1994. So somewhere
[191 in the neighborhood of the end of July, 1994 or the
(2oj first of August.
[2ij Q: That would be the time about that Mr. Olsen
[22J came to you and said he had a buyer for this property?
(23i A: That would be correct. He had someone who
(24i was interested in buying the property.
[25] Q: What is that first document that you have
Page 54
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(ij
(Exhibit No. 104 marked.)
(2i THE WITNESS: It might be so noticed that
[3j there's a zero placed under instrument which means as of
[4j August the 2nd, 1994 there was no new transactions
[5i relative to the property on record.
(6) Q: BY MS. PATTERSON:Thank you. What is the
m next document you have?
(si
A:'The next document is a schedule A commitment
[9] for tide insurance, proposed insured as Larry
(loi Patterson, effective date August 2nd, 1994 at 8:00 a.m.
[ii] We're showing the property to be in the names of Edwin
[i2j Donald Olsen, Jay Donald Olsen, Scott Douglas Olsen as
[i3l parcel one.They're named again as joint tenants to
[MI parcel two.They're showing now the taxes for 1993 have
[i5i been paid. We still have the easement to Highland Canal
(i6j Company. We still have the easement to Sterling
[17] Irrigation Company, and w e still have the two judgments
(i8j that are there.
[191 Q: Is there any mention of the Youngs' name in
|[2oi this particular commitment?
(2ij
A: No, there's not.
(22i
MS. PATTERSON: Thank you. Ill mark that
[23i as Exhibit 105.
[24]* (Exhibit No. 105 marked.)
(25] THE WITNESS: There is Exhibit A.
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(ij
(2)
pi
(4)
(si
(6j
(7)
(8]
(9j
(ioj

personal check from Mr. Patterson.
Q: Do you recall a conversation with him where
he asked you to change the name on the warranty deed
from Larry Patterson to Patterson Construction?
A: Yes, I do.
Q: So he did call you and ask you to change the
deed or A: He wanted that name on the deed.
Q: Did he ask you to write up a new deed A: N o .

(iij
Q- - from Larry Patterson to Patterson
(i2j Construction?
(131 A: No. He just indicated that that's the way
(i4j he would like to take vesting was In Patterson
(is) Construction.
(i6i
Q- So if you saw a check that was issued to
(i7j Western Farm Credit and Don Olsen that Mr. Patterson
(is) said was delivered to Central Utah Title, you would not
(i9) recall that check?
(2oj
A: A personal check from Mr. Larry Patterson?
(21)
Q: Correct. In the amount of S10,(XX).
(22)
A: 1 - no, I wouldn't.
(23)
Q: Do you recall how you received the Patterson
(24) Construction check?
(25)
A: I think Mr. Patterson - I don't know
Page 73

(ij whether we had a check from Mr. Larry Patterson, which
12) may have been the case, and then he brought it down I
(3) think perhaps and personally exchanged it for the check
(4j from Patterson Construction.
(sj
Q: That may have been the case?
[6] A: I'm trying to recollect.That may be the
(7i case.
(8)
(Exhibit No. 126 marked.)
(9i Q: Thank you. Is this the same settlement
[to] agreement or a different copy of the settlement
(ill agreement that we've entered before?
(i2i
A: There was a change at one jxrint in time that
(i3j they wanted to have take place.
Ii4j
Q: Who is they?
(15) A: I think between Olsens and Kevin Corless.
(i6i
Q: Okay.
(17] A: There were certain dates or there was
(i8i something here that the Olsens felt that they would not
(19] be able to comply with at the time it was needed to be
[20] complied with.
(2i]
Q: So this is a subsequent copy to the [22] A: One or the other might be.The one you may
(23) have might be the subsequent one 1 believe.This is the
124] one prior to that.
125] MS. PATTERSON: Okay.We'll mark (hat as

(il Exhibit 127.
(2)
(Exhibit No. 127 marked.)
13] Q: BY MS. PATTERSON:That's a three-page
(4) document?
(5)
A: That is.
(6)
Q: Thank you.
m
A: And I think that's just a bad photocopy of
[si one of the other ones.
(9i
Q: One of the other o n e (io)
A: It's got Kevin Corless's p h o n e number on it
(iij and partial release of lien dated J u n e 18th, 1994. Farm
(12) Credit Services of Utah, attention Kevin Corless,
[13] regarding settlement of judgment against Olsen brother
[14] Q: Now, is that a letter to Farm Credit
[i5j Services, is that what that is?
[16] A: I would assume that may be the case.
(i7)
Q: But we can't tell from this w h o its from?
(is)
A: No. I cannot.
(i9)
Q: Is that your writing w h e r e it says see Judge
(20) Tibbs (21)

A: Yes.

(22)
Q:
(23] A:
(24)
Q:
(25) have

- for check?
Uh-huh (affirmative)
Do you know what connection Judge Tibbs may
with this transaction?
Pac

(i)
A: The 13-acre parcel of land was purchased by
Pi Don Tibbs from Richard Olsen, which is not affecting th
[3] property that Mr. Young is interested in buying.
[4]
MS. PATTERSON: Thank you. I'll mark this
[5] Exhibit No. 128.
[6]
(Exhibit No. 128 marked.)
m
Q: BY MS. PATTEKSON:The next document?
[8] A: These are phone messages from Larry
[9] Patterson to Central Utah Title,
[loi
Q: And how many do you have there?
(iij
A: There are three.
[12] MS. PATTERSON: These are in date order.
(131 I'll mark the message dated August 18, 1994 as Exhibit
(Hi 129, August 19, 1994 as Exhibit 130, and August 22, 199-+
[[is] as Exhibit No. 131.
[is]
(Exhibit Nos. 129, 130 and 131 marked.)
Li7i
Q: BY MS. PATTERSON:This notation on the top
(18) of this one says Richard's health, exclamation point.
(191 Is that your handwriting?
[20] A: That is.
(21)
Q: Do you know what that means?
(22] A: That was a personal t e l e p h o n e conversation
[23] with Richard's wife, Marie.
[24] Q: And what did she say?
ps]
A: She was concerned. If you will recall, the
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{ij judgment is against Richard and Marie and Edwin Donald,
[21 and tiiere are three separate parcels of land here that's
PI being dealt with. Because of the slow-up of what's
(4) taking place in clearing up the title - and if you will
(5) recall that one of those properties is a home owned by
(6) Richard and Marie - and Richard was gravely concerned
f7i that if things were not cleared up appropriately that he
[8j could lose his house.
[9j Q: And did you have any other conversations
[ioj with Richard about losing his home or just with Marie?
[HI A: Marie.
[i2i Q'- Oid you have any conversations with Richard?
[i3j A: I had conversations with Richard on two or
[i4j three occasions in the office when he was there.They
[is] were bringing in a check or something, and she
(16] indicated - there was one check from Marie. It was
[171 maybe like stopping by the office to see how things were
[181 going, are things progressing well to sign the
[i9j settlement agreement with Western Farm Credit and Kevin
[2oi Corless.
[211 Q: Did you return these calls to Larry
[22i Patterson?
- ^<J^
[23j A: To my knowledge, yes.
V*•
\-<?
[24j Q: What was the gist of those conversations?
\p.x^
[25j A: I believe it was again to follow up on
V ^
Mv^'Pageifc

[i)
Q: Is this your notation at the bottom?
[2i
A: Yes, it is. "Mail check to Corless if not
(31 contacted today." It indicates that a Mr. Fenton or
(4) something would stop by the office. He did not that
[5] day. And so he contacted Mr. Corless and indicated that
(6j the check would be sent to him.
[7] MS. PATTERSON: Thank you. I'll mark this
(si as Exhibit 132.
(9i
(Exhibit No. 132 marked.)
(101 Q: BY MS. PATTERSON:The next document.
(iij
A: This is a copy of a check to Western Farm
[12] credit for 5,000 indicating payment from Richard Dee and
(131 Marie Olsen.
(H)
MS. PATTERSON: I'll mark this as Exhibit
(is] 133.
[i6]
(Exhibit No. 133 marked.)
(171 THE WITNESS: It's a copy of check to
(181 Western Farm Credit dated October 14th for $S,()00.
(i9) Payment from Don and Richard Olsen.
[20] MS. PATTERSON: Thank you, 111 mark this
(21) Exhibit 134.
[22]
(Exhibit No. 134 marked.)
[23] THE WITNESS: And this is a copy o( the
[24] deposit slip dated October 12, 94. Don Olsen $5,000.
[251 MS. PATTERSON: I'll mark that Exhibit 13V
Page 7<
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[11 the - what's happening with the transaction, are we
Pi getting title cleared up In order to issue a deal to him
PI on the property that he was buying.
[4j Q: And did you, inform him that there was
[si progress?

[ij
(Exhibit No. 13*> marked.)
[2] THE WITNESS: And this is a copy of this
(3) check here. I don't know if you're interested in having
(4j that, but that's just a photocopy of that check.
[5] MS. PATTERSON: I'll put it with Exhibit
(si 134.
[6j
A: Yes.
[7i Q: Did he offer to assist in any way to try to
[7] Q: BY MS. PATTERSON: What else?
(8i clear them up?
(8j A: This one is a note to myself on October 13
(9j indicating at 9:30 a.m. I spoke to Kevin Corless about
pi A: In whatever way he could, yes.
(io) Olsens, informed him of the 5,000 from Don Olsen.
[io] Q: Thank you. What is the next document?
[ill
"CentralBank wants $ 10,000,use $5,000fromTibbs.Don
[HI A: This is a copy of a letter from Marie to me
[12] Olsen to get the next $5,000. Have until Monday,
[i2l indicating a phone call with Mr. Corless. "Last week
[13] October 17, 1994 to get 20,000 to Western Farm
[i3i Richard and I told him w e would try to have our $5,000
[14] Credit/Central Dank. Phone to inform Marie, spoke to
[H] to go with the $10,000 to them on the 21st of September.
[is] He was kind enough to give us an extended deadline of 17 [is] Richard. Marie working on Don for money. Need to phone
[i6] DonTibbs to inquire about using his 5,000."
[i6j October, which I hope Don won't take advantage of. I'm
[17] trying desperately to have them release mynamefromthe [i7] Q: How did that relate to the ten acres that
(is] Olsen was selling to Patterson?
[18] judgment as soon as possible. Mr..." - I cant exactly
(191 A: The ten acres is - well, Olsens - when a
[191 read that - "...will be in Manti this morning for 10:00
[20] judgment is placed on record it affects any property
[2oi a.m. appointment, he hopes to contact you. Please
[21] that they have or own. And Don is named in that along
[2il release $5,000, signed agreement along with paper
[22i with Richard and Marie. And it's tied in with the same
(221 showing insurance on home at 195 East Union from Rick
(231 judgment.And so Richard and Marie are most interested
[231 Bartholomew.Thank you, Marie."
(24) in getting the judgment satisfied as well, so they
[24]
It's a follow-up in regards to Richard and
125] wouldn't lose their home and their other parcel of land
[25] Marie's property, making sure that they get clear title.
Page 8
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATf^JJTjAH
ROBERT K. YOUNG and
WYNN P. YOUNG,

Memorandum Decision
Plaintiff,

CASE NO. 940600742
DATE: October 30, 1996
JUDGE: RAY M. HARDING

vs.

LAW CLERK: Christine Gerhart

EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.,
and LARRY PATTERSON,
Defendant.

DEPUTY CLERK: Georgia Snyder

This matter came before the Court upon Sixth District Court's Order Certifying
Affidavit of Disqualification to Judge Ray M. Harding, Sr.. Having received and considered
the Defendant's Affidavit to Disqualify, the Court hereby disqualifies Judge Kay L. Mclff and
delivers the following Memorandum Decision.

Opinion of the Court
I.

The Plaintiff in this action has moved to submit counter-affidavits concerning the

disqualification of Judge Mclff. The Court finds that counter-affidavits will not assist the
Court in determining the legal sufficiency of the affidavit filed by the Defendant. Since the
filing of counter-affidavits will not assist the Court in its task, the filing of such affidavits
would be inappropriate in this case and will not be received by the Court.

n.

The Defendant alleges a number of grounds upon which he is moving for the

disqualification of Judge Mclff. First, the Defendant claims that Judge Mclff s personal
1

acquaintance with the parties and witnesses is a basis for disqualification. The Court finds
that mere acquaintance alone is not sufficient grounds for disqualification. In rural Utah it is
to be expected that the judge is acquainted with the individuals involved in matters before
him. It is also not unusual that the judge's family may associate with witnesses or parties.
These facts are, by themselves, not controlling. Because of circumstances such as this, Canon
3 of the Code of Judicial Conduct requires a showing of personal bias or prejudice, not
merely acquaintance for disqualification.
While the Defendant's allegation of Judge Mclff s acquaintance with the parties and
witnesses is not legally sufficient for disqualification, the Judge's prior representation of Don
Olsen, one of the defendants, is. Having maintained the close and privileged relationship of
lawyer-client with one of the defendants in this case may reflect upon the neutrality of the
court and is a proper grounds for disqualification.
The Defendant alleges several other grounds for disqualification which the Court
will not address because it has already found legal sufficiency in the affidavit of the
Defendant to grant the Motion for Disqualification.

Order
The Court orders the above-captioned case assigned to a judge other than Judge Kay
L. Mclff for disposition.
Dated this 31st day of October, 1996.

cc:

Keith L. Stoney

George E. Brown
2

Douglas L. Neeley

Karen M. Patterson

Dale M. Dorius

Ronald G. Russell

Todd R. Cannon

Ross C. Blackham

3

Addendum C

DOUGLAS L. NEELEY 6290
Attorney for Plaintiffs
320 South 50 West 101-6
Ephraim, Utah 84627
Telephone: (801)283-5055

r^JuJL^L:

IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH

ROBERT K. YOUNG and
WYNNP. YOUNG
Plaintiffs,

:
:

vs.

:

EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
LARRY PATTERSON, and
PATTERSON CONSTRUCTION, INC.

:

Defendants.

FINDINGS OF FACT

Civil No. 940600742

JUDGE DAVID L. MOWER
:
:
:

The above-entitled matter came on for hearing on the 20th and 21s' day of August, 1997,
before the Honorable Judge David L. Mower. Plaintiffs appeared in person and were represented
by their attorney, Douglas L. Neeley. Defendants Jay Donald Olsen and Scott Douglas were not
present, but were represented by their attorney, Paul D. Lyman. Olsen Edwin Donald Olsen
appeared in person and was represented by his attorney, Paul D. Lyman. Defendant Patterson
Construction, Inc. was not present but was represented by their counsel of record, Karen Patterson
and Ronald G. Russell. The Court, having reviewed the pleadings in this matter, having received

sworn testimony, and other evidence, and being fully advised in the premises, now makes and enters
its Findings of Fact as follows:
FINDINGS OF FACT
1. The Plaintiffs, Robert K. Young and Wynn P. Young, "Young's" are, and at all times
mentioned, residents of the City of Sterling, County of Sanpete, State of Utah.
2. Defendants Edwin Donald Olsen and Scott Douglas Olsen, "Olsen V are, and at all times
mentioned, residents of the City of Manti, County of Sanpete, State of Utah. Defendant Jay Donald
Olsen is a resident of Rich County, State of Utah. Scott Douglas Olsen and Jay Donald Olsen are
sons of Edwin Donald Olsen.
3. Defendant Patterson Construction, Inc., "Patterson", is a Utah Corporation whose
principal place of business is in Utah County, State of Utah.
4. The real property which is the subject of this action is situated west of the City of Sterling,
in Sanpete County, State of Utah, and is more particularly described as follows:
Beginning 20 chains West, South 4.33 chains, West 0.73 of a chain,
South 7° West 3.36 chains, South 15° West 4.34 chains, and South
34° West 3.69 chains from the Northeast corner of Section 5,
Township 19 South, Range 2 East, Salt Lake Base and Meridian;
thence West 15.40 chains, thence South 5°45' East along railroad
right of way 44.20 teet, thence East 989.56 feet, thence North 27°
East 49.36 feet to the point of beginning.
Beginning 20 chains West, South 4.33 chains, West 0.73 of a chain,
South 7° West 3.36 chains, South 15° West 4.34 chains, South 34°
West 3.69 chains and South 27° West 49.36 feet from the Northeast
corner of Section 5, Township 19 South, Range 2 East, Salt Lake
Base and Meridian; thence West y89.30 lcet, thence South b 43' Last
483.80 feet, thence East 1.13 chains, thence South 47° East 3.19

k

chains, thence South 39° 15'East 2.59 chains, thence Hast 3.22 chains,
thence North 27° East 841.64 feet to the point of beginning. LESS
2.25 acres in the County Road and Highland Canal.
5. Said real property is located virtually in the middle of the old Olsen farm with is now
owned by the Patterson family. (See copy of ownership plat map marked as Exhibit "22".)
6. Olsen and Young had farmed by each other for over fifteen (15) years and had developed
a bond of trust as neighbors and friends.
7. In the Fall of 1992, Defendant Olsen was facing a foreclosure on his home in Manti, Utah,
by the Bank of Ephraim. Said foreclosure sale was to held November 16, 1992.
8. Towards the later part of September, or first part of October 1992, Defendant Olsen told
Douglas Ludvigson, a life long resident of Sterling and a friend to both Olsen and Young, that he had
10 acres of ground that was free and clear and that he was going to offer to sale the same to the
Young's in order to raise money to save his home from foreclosure.
9. The subject property and eleven (11) shares of Sterling Irrigation Company water had
been sold by Lindon Anderson to a John Rogers in the early 1970's. John Rogers was an associate
of Olsen's cousin and had acted as a straw person to purchase the property for Olsen from Lindon
Anderson.
10. The transaction between Lindon Anderson and John Rogers was held in escrow at Zions
Bank in Manti, Utah. Olsen had made all the payments on the purchase price as well as the taxes
and water assessments. Olsen also took possession and control of the subject property and farmed
the same lor many ycais until he leased the properly to Young's in 1990.

11. Olsen paid off the escrow balance on the subject property sometime in 1983 or 1984.
Olsen did not record any deeds to the property or transfer the water shares into his name until
November of 1992.
12. Young's had leased the subject property from Olsen in 1990, 1991, and the growing
season of 1992.
13. In the fall of 1992, Olsen offered to sale the property to Young's. Olsen told Young's
that the property was free and clear and that he needed to sale the property in order to save his home «
which was to be sold at a foreclosure sale to be held November 16, 1992. In addition, the
assessments on the eleven (11) shares of water stock were in arrears and were going to be sold by
the Sterling Irrigation Company.
14. Based upon the representation of Olsen, Young's agreed to purchase the subject property
and the eleven (11) shares of water.
15. In order to sale the property, Olsen had to work out the escrow problems at Zions Bank.
The deed in escrow form Lindon Anderson conveyed the property to John Rogers. Olsen could not
locate John Rogers to obtain a deed conveying the property to him. Olsen contacted Zions Bank and
Lindon Anderson and obtained a deed from Lindon Anderson conveying the property to him which
he had recorded in the Sanpete County Recorder's office.
16. Likewise, Olsen obtained a water stock certificate no. 509 from Lindon Anderson
conveying the eleven (11) shares of water stock.

17. Olsen and Young's reached the following agreement:
a. Olsen would obtain a warranty on the subject property conveying the same to the
Young's;
b. Olsen would obtain a stock certificate for the eleven (11) shares ol^ Sterling
Irrigation water and transfer the same to Young's;
c. Young's would pay $ 10,000 and the arrearages, penalties and interest on the water
assessments owed on the water stock in the sum of $ 1,112.00;
d. The transaction was to be closed and finalized before the foreclosure sale on
November 16, 1992;
e. At the direction of Olsen, the deed, water stock and money were to be deposited
with Mark Anderson at Central Utah Title Company, "Title Co." for recording and disbursement
prior to November 16, 1997; and
f. Olsen did not agree to provide an owner's policy of title insurance to the Young's,
but represented that the property was free and clear of any encumbrances.
18. Olsen contacted Mark Anderson at the Title Co. on November 2, 1992, and told him he
was selling his property to the Young's and asked him to prepare a warranty deed. (See copy of
Warranty Deed from Olsen to Young marked as Exhibit "1".)
19. On November 9, 1992, Olsen signed the warranty deed and delivered the same to the
Young's.

20. On November 10, 1992, Olsen was issued certificate no. 637 for the eleven (11) shares
of water stock and transferred the same to the Young's, who were issued a new certificate from the
Irrigation Company.
21. On November 10, 1992, Olsen executed an acknowledgment for the Irrigation Company
and Zions Bank which provided that Olsen accepted the water certificate no. 509 in the name of J.
Lindon Anderson, et ux that was sold to John Rogers, et ux; that Mr. Rogers cannot be located by
Zions Bank and that Olsen had paid for the water stock by himself, that the water stock assessments
are in arrears and that Olsen will be responsible for bringing the assessment current and hold the
Irrigation Company harmless from any liability. The document was notarized by Mr. Glen Green
of Central Utah Title Company. (See memos signed by Olsen to Irrigation Company marked as
Exhibits "25" and "26".)
22. On November 10, 1992, the Young's made arrangements with the Irrigation Company
to pay the assessments on the eleven (11) shares of water stock and received a new certificate. (See
copy of check no. 3856 paid to Sterling Irrigation Company by Young's and marked as Exhibit "7".)
23. On November 13, 1992, Young's took the warranty deed and water stock to the Bank
of Ephraim to obtain a loan for the purchase of the property.
24. On November 13, 1992, the Young's executed a Trust Deed in favor of the Bank of
Ephraim for the sum of $8,500. Young's also obtained a cashier's check from his personal funds
in the sum of $1,500. (See copy of cashier's check nos. 35631 and 35632 marked as Exhibit "2".)
25. As per the pnrties' agreement and at the direction of Olsen, on November 13, 1992, Mr.
Young delivered to the Title Co. the Trust Deed, the Warranty Deed, the water stock, a cashier's

check for $1,500, a cashier's check for $8,500 and a letter from Gerald Naylor instructing the Title
Co. to make sure there is clear title before disbursement is made. (See copy of letter from Gerald
Naylor marked as Exhibit "17 '\)
26. Young told Gerald Naylor, Executive Vice President of Bank of Ephraim, that Donald
Olsen had told him the property was "free and clear". Mr. Naylor knew that Olsen had financial
problems and that the Bank was foreclosing on Donald Olsen's home. Mr. Naylor never disclosed
to the Young's the infonnation he had in regards to Olsen's financial problems because Olsen was
a patron of the bank and could not divulge other client's financial affairs.
27. The Title Co. conducted a title search on the subject property and discovered two (2)
judgment liens in the name of Edwin Donald Olsen, et al encumbering the property. (See copy of
title commitment dated December 10, 1992, and marked as Exhibits "28".)
28. Central Bank & Trust was awarded judgment against Olsen, the same being entered
February 21, 1990, in case no. 9702 in the principal sum of $187,579.75. (See copy of Default
Judgment marked as Exhibit "30".)
29. Western Farm Credit Bank, fka the Federal Land Bank of Sacramento, was awarded
judgment against Olsen, etal, the same being entered September 11, 1990, in case no. 9620 for the
principal sum of $32,947.44. (See copy of Deficiency Judgment marked as Exhibit "31".)
30. The Title Co. did not disburse the sale proceeds to Olsen prior to November 16, 1992.
31. Olsen went to the Title Co. and was told by Mark Anderson that they would not disburse
the funds until a release was obtained from his judgment creditors.

32. The Bank of Ephraim foreclosed on Donald Olsen's home on November 16, 1992, and
were issued a Trustee's Deed on the same date. (See copy of Trustee's Deed marked as Exhibit
"35".)
33. The Title Co. sent a Commitment for Title Insurance to Donald Olsen dated December
10, 1992, showing Robert K. Young and Wynn P. Young as the purchasers of the property. (Sec
copy of Commitment for Title Insurance marked as Exhibit "28".)
34. Beginning in December of 1992, and every couple of months thereafter, Olsen told Mark
Anderson at the Title Co. that he was working on getting the liens removed from the propeily and
that he had hired attorney Dale Dorius to proceed in obtaining releases.
35. Olsen told Douglas Ludvigson that he had sold the property to the Young's and that he
had saved his home in late December of 1992, or early January of 1993.
36. Mark Anderson from the Title Co. notified Mr. Naylor of the title problems and told him
that Donald Olsen had hired attorney Dale Dorius to assist him.
37. Neither the Title Co., nor Bank of Ephraim, notified the Young's that the deed had not
been recorded, nor that the money had not been disbursed.
38.

Young's paid on the $8,500 note to the Bank of Ephraim the required monthly

installments from November of 1992 through December 29, 1993. Young's paid $983.30 interest
on the $8,500 loan to the Bank of Ephraim during this time period.
39. Olsen and Young had a conversation after December of 1992, wherein Olsen agreed that
when he cleared the liens off the property, the Young's would get the money from the Bank and the
deal would go through.

40. On January 21,1993, Olsen came to Young's home and demanded another $480.00 from
the Young's. Olsen claimed that since there Were 10.48 acres, that the Young's owed him another
$480.00.
41. Young's paid Olsen $480.00 with check no. 4024 on January 21, 1993, notating on the
check "final property payment". (See copy of check no. 4024 marked as Exhibit "15 " .)
42. Olsen negotiated the Young's check at the Bank of Ephraim on February 5, 1993 and
has retained said sum.
43. Also, in January of 1993, Olsen had available to him $60,000 which he used to pay off
Bank of Ephraim to recover his home. Bank of Ephraim gave Olsen a deed to his home that Olsen
has never recorded. The source of the funds came from Olsen's own personal money, relatives,
friends and from his attorney, Dale Dorius, who paid Olsen for his equity on an Allred land purchase
being held in escrow at Bank of Ephraim.
44. Olsen made no efforts to clear off the judgment liens on the subject property until April
of 1994, when he and his brother met with Kevin Corless of Western Farm Credit and discussed how
to get all of their property released from the judgment lien they had, including the subject property.
45. From November of 1992 to April 5,1995, Young's were in sole possession of the subject
property, farmed the same and paid all assessments on the water shares for the years 1990 through
1996. (See copies of payments to Sterling Irrigation Company marked as Exhibits "8" and "9" .)
46. In November of 1993, Young's discovered they had not received a tax notice for the
subject property.

47. Young's contacted the Title Co., the Recorder's office, the Bank of Ephraim, and Olsen
to see where the tax notice had been sent.
48. Young's learned, for the first time, that there were judgment liens on the property, that
the deed had not been recorded, nor had the money been disbursed to Olsen.
49. In November of 1993, Young went to Yardly Dairy, where Donald Olsen is employed,
and asked him about the liens on the property. Olsen told Young that he was going to get the liens
cleared off and the transaction would be finalized.
50. During the November 1993 meeting at Yardley Dairy, Young told Olsen that he was
paying interest on the $8,500 loan from Bank of Ephraim. Olsen told Young that he couldn't have
the money until he cleared the liens, "so the Young's might as well withdraw the money and pay off
their loan".
51. On or about December 12, 1993, Young went to the Title Co. and told Glen Green that
Olsen had approved the withdrawal of the funds, whereupon Mr. Green issued Young's a check in
the sum of $1,500, the exact amount of money that had come from Young's personal funds. (See
copy of check no. 4982 marked as Exhibit "20 " .)
52. On December 16, 1993, Olsen brought the tax notices on the subject property upon
which he had written "Bob Young", explaining that he had gone ahead and paid the taxes and that
the Young's could reimburse him later. (See copy of tax notices marked as Exhibit "16 " .) Young's
told Olsen that the Title Co. had given them their $1,500 back and that they were going to send the
remaining $8,500 back to the Bnnk of Ephraim. Olsen once again approved the return of the money
and assured the Young's that the sale would be finalized when he had cleared up the liens.

53. On December 29, 1997, Young's went to the Title Co. to see if they had refunded the
money to Bank of Ephraim. Glen Green issued a check to the Bank of Ephraim and took the same
to the bank. (Sec copy of check no. 4993 marked as Exhibit "2 P.)
54. On or about January 10, 1994, the Title Co. sent Olsen invoice no. 6005-SA for a
cancellation fee in the sum of $120. Olsen paid said invoice with check no. 907 date February 4,
1994, which was deposited by the Title Co. on April 15, 1994. (See copy of invoice no. 6005-SA
and check no. 907 marked as Exhibit "37 ".)
55. The Title Co. did not send any statements or invoices to the Young's or the Bank of
Ephraim.
56. Olsen told Mark Anderson at the Title Co. that he was still trying to clear the liens on
the property after January of 1994.
57. On or about May 31,1994, disputes had arisen between Larry Patterson and the Young's.
Larry Patterson tlireatened that the rules were going to change if they continued to protest his closing
of the roads.
58. In May of 1994, Olsen told Douglas Ludvigson that Larry Patterson had offered twice
the amount of money Young's had agreed to pay and that he was going to sell it to him. Mr.
Ludvigson asked Olsen how he could do that since he had sold it to the Young's, to which Olsen
replied that, for twice the money, he couldn't pass that up.
59. On June 2, 1994, Olsen approached Young's and asked them if they would trade the
10.48 acres for some ground Larry Patterson had control of that was closer to their home and corrals.
Olsen told Young's that Larry Patterson was willing to pay him two (2) times the amount of money

they had agreed to pay. Young's told Olsen they were not interested in trading, that the ground was
theirs and that they had a deal with Olsen that they expected him to honor. Olsen told the Young's
that Larry Patterson had the property appraised for $250 an acre for dry ground.
60. Prior to June 17, 1994, Patterson offered Western Farm Credit $2,500 for the release of
the lien on the subject property because it was dry ground and Young's had the water. Western Farm
<

Credit initially accepted the offer.
61. On June 17, 1994, Olsen executed a second warranty deed to the subject property at the
Title Co. leaving the grantee portion of the deed blank.
62. On July 22, 1994, Lany Patterson delivered to the Title Co. a check drawn on Patterson
Construction, Inc. account in the sum of $10,000 and told Mark Anderson that he would take title
to the property the same way it appeared on the check. (See copy of check no. 10107 marked as
Exhibit "33" and copy of warranty deed marked as Exhibit "14".)
63. Mark Anderson asked Olsen about the sale of the property to the Young's to which Olsen
replied, "Young's will have to sue me if they want.".
64. In August of 1994, Young's tendered $10,000 to the Title Co. as well as $66.94 for the
1993 property taxes. The Title Co. returned the same to the Young's, indicating that the deed and
water stock had been returned to Bank of Ephraim.
65. On September 1, 1994, Young's tendered the remaining purchase amount of $10,000
directly to Olsen as well as a check for the 1993 taxes, prior to the time the releases were obtained
on the property and before Patterson's deed was recorded.

{

66. Olsen had attorney Dale Dorius send the Young's money back to them informing them
that he, Mr. Olsen, was going to sell the property to someone else. (See copy of letter from Dorius
to Neeley marked as Exhibit "24).)
67. In August of 1994, Young's contacted the Title Co. and asked that they record the deed
that they had previously delivered to them. The Title Co. informed the Young's that the Bank of
Ephraim was in possession of the deed. (See copy of letter from Neeley to Title Co. dated August
16, 1994, marked as Exhibit "29" and letter from Title Co. to Neeley.)
68. In August of 1994, Young's through their attorney, requested that the Bank of Ephraim
turn over the warranty deed to them. Gerald Naylor refused to release the deed without a court order
fearing that a lawsuit would result.
69. On September 21, 1994, the warranty deed from Olsen to Patterson Construction was
recorded. (See copy of warranty deed marked as Exhibit "14 ".)
70. Young's farmed the property and were in total control of the same through 1994.
71. Neither Olsen, Larry Patterson, nor Patterson Construction ever claimed to own or
possess said property or exert any ownership interest over the property during 1994. None of the
aforementioned parties demanded that the Young's vacate the property, pay rent, or cease their
farming operation. Through the summer and fall of 1994, Larry Patterson drove by the subject
property on many occasions.
72. Young's harvested the crops and grazed their cattle upon the property during all of 1994.
7 1 In October of 1994, Young's paid the property taxes on the subject property.
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DATED this

7

day of September, 1997.

9,

DOUGLAS L. NEELEY
Attorney for Plaintiffs
CERTIFICATE OF MAILING
I do hereby certify that on this Qrkk* day of September, 1997,1 mailed a true and correct
copy of the foregoing Plaintiffs' findings of Fact, postage prepaid, to the following:
Karen M. Patterson
Attorney for Patterson Construction, Inc.
48 West Nova Drive
American Fork, Utah 84003
Keith L. Stoney
Attorney for Larry Patterson
1016 East 1300 North
American Fork, Utah 84003
Paul Lyman
Attorney for Defendants Olsen
835 East 300 North
Suite 100
Richfield, Utah 84701
Ross C. Blackham
Attorney for Central Utah Title
160 North Main
Manti, Utah 84642
Ronald G. Russell
Co-Counsel for Patterson Construction, Inc.
185 South State
Suite 1300
Salt Lake City, Utah 84111
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DISTRICT COURT, SANPETE C O U N ^ U T A H
:
160 North Main
R ~$A/J&AM^ „ I - ? -" '
bT
Manti, UT 84642
"~"~ ~
Telephone: 801-835-2131 Fax: 801-835-2135

ROBERT K. YOUNG and WYNN P.
YOUNG,
Plaintiffs,

vs.

DECISION
Case No. 940600742

Aoigned Judge: David L. Mower

EDWIN DONALD OLSEN, JAY DONALD
OLSEN, SCOTT DOUGLAS OLSEN,
LARRY PATTERSON, and PATTERSON
CONSTRUCTION, INC.,
Defendants.

This case represents a rather long and complex saga between the parties. In an effort to
simplify the resolution of the entire conflict, it was decided tofirstresolve that portion of it
related to a certain transaction between the plaintiffs and the Olsen defendants.
A trial was held in Manti, Utah on August 20 and 21, 1997. All of the parties made
"appearances" at the trial, but only part of the total conflict was presented - that part related to
the relationship between the Youngs and the Olsens.
The lawyers in attendance were Douglas L. Neeley, Paul D. Lyman, Ronald G. Russell,
Karen M Patterson and Keith L. Stoney, although Ms. Patterson and Mr. Stoney did not
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DECISION, Case number 940600742, Page -2participate. Mr. Neeley represented the Youngs, Mr. Lyman the Olsens and Mr. Russell Patterson
Construction, Inc.
The parties in attendance were the Youngs, Edwin Donald Olsen, Larry Patterson and
Patterson Construction, Inc. No one ever claimed anything for the fact that two of the Olsen
defendants did not attend.
The evidence offered at the trial was in the form of the oral testimony of six witnesses and
the contents of thirty-three exhibits.1 The witnesses were: Edwin Donald Olsen, Robert Keith
Young, Wynn Paulsen Young, Douglas Lee Ludvigson, Mark K. Anderson and Gerald Naylor.
At the conclusion of the trial the Court asked the three participating lawyers to prepare
proposed Findings of Fact. This has been done. Mr. Neeley submitted a proposal. Mr. Lyman and
Mr. Russell worked together and submitted a joint proposal. Both proposals were submitted on
computer disk. This allowed me to make a side-by-side comparison, which has been very helpful.
There is sufficient evidence to allow the Court to conclude that the following status exists
and that these events occurred:
Findings of Fact
1.

All of the parties are individuals, except Patterson Construction, Inc., which is a

corporation. The Youngs are married to each other. Edwin Donald Olsen is the father of Scott

The Clerk actually numbered exhibits 1 through 37, but some were not received.
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DECISION, Case number 940600742, Page -3Douglas Olsen and Jay Donald Olsen. Edwin Donald Olsen told the Court that he is 66 years
old. I estimate the Youngs to be older than 45 (my apologies if I have guessed incorrectly.) Mr.
Young told the Court that he has lived in Sanpete County for 35 years. For convenience, I will
refer to Robert K. Young as Robert or Bob, Wynn P. Young as Wynn and Edwin Donald Olsen
as Don.
2.

There is a parcel of land located in Sanpete County, Utah. It contains 10.48 acres.

The official records of Sanpete County contain two different descriptions because the 10.48-acre
parcel was offered for sale at the 1988 tax sale where the Olsen sons purchased 1.01 acres. The
descriptions are:
Parcel 1: Beginning 20 chains West, South 4.33 chains, West
0.73 of a chain, South 7° West 3.36 chains, South 15° West 4.34
chains, and South 34° West 3.69 chains from the Northeast
corner of Section 5, Township 19 South, Range 2 East, Salt Lake
Base and Meridian; thence West 15.40 chains, thence South
5°45f East along railroad right of way 44.20 feet, thence East
989.56 feet, thence North 27° East 49.36 feet to the point of
beginning. Containing 1.01 acres.

Parcel 2: Beginning 20 chains West, South 4.33 chains, West
0.73 of a chain, South 7° West 3.36 chains, South 15° West 4.34
chains, South 34° West 3.69 chains and South 27° West 49.36
feet from the Northeast corner of Section 5, Township 19 South,
Range 2 East, Salt Lake Base and Meridian; thence West 989.56
feet, thence South 5°45* East 483.80 feet, thence East 1.13
chains, thence South 47° East 3.19 chains, thence South 39°15*
East 2.59 chains, thence East 3.22 chains, thence North 27° East
841.64 feet to the point of beginning. LESS 2.25 acres in the
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3.

The Youngs and Don had been neighbor farmers for many years in an area west of

the town of Sterling, Sanpete County, Utah. The 10.48-acre parcel was part of a larger farm that
Don operated.
4.

In the 1980s Don sufferedfinancialreversals.
a.

There were foreclosure sales. Both real and personal property was sold to
satisfy liens. The Youngs attended a farm equipment foreclosure sale where
they purchased a manure spreader.

b.

On February 21, 1990 a judgment was entered in this Court against Don in
a case entitled Central Bank and Trust Company vs. Edwin Donald Olsen
and others, case number 9702. The amount of the judgment was
$187,579.75.

c.

On September 11, 1990 a judgment was entered in this Court against Don
in a case entitled Western Farm Credit Bank, f/k/a the Federal Land Bank
of Sacramento vs. Edwin Donald Olsen and others, case number 9620. The
amount of the judgment was $32,947.44. This judgment represented a
deficiency balance due after a foreclosure sale.

5.

Don had purchased the 10.48-acre parcel and eleven shares of stock in the Sterling
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DECISION, Case number 940600742, Page -5Irrigation Company through a straw man. All of the documents relating to that purchase,
including the deed and the stock certificate, had remained in the possession of an escrow agent.
Hence, through all of the financial reversals, Don's name never appeared in any official records as
the owner of this property. One of the people in this straw-man transaction was named Rogers.
6.

In the spring of 1990 the Youngs took possession of the 10.48-acre parcel. They

irrigated it with the water represented by the 11 shares of stock and raised a crop of alfalfa hay.
They gave Don one-third of the crop as payment for use of the land and the water. The Youngs
remained in possession on the same basis in 1991 and 1992.
7.

The Bank of Ephraim is a bank doing business in Ephraim, Sanpete County, Utah.

In 1992 it was the beneficiary of a trust deed with power of sale which had been granted to it by
Don and his wife and which related to Mr. and Mrs. Olsen's home in Manti, Sanpete County,
Utah, which, in turn, was the security for a promissory note that they had signed in favor of the
bank.
8.

Because of a delinquency in payment, the Bank had caused a trustee's sale to be

scheduled for November 16, 1992.
9.

Don decided that he would try to sell the 10.48-acre parcel and the water shares. If

successful, he would use the funds to prevent the trustee's sale of his home. He was able to obtain
the deed and stock certificate from the escrow agent.
10.

Don said to the Youngs, "I will sell you the Rogers piece for $10,000.00 and 11
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the assessments. I need to save my home from a foreclosure sale scheduled for November 16,
1992." Youngs said, "OK, but we'll have to borrow part of the money. We'll use the land and
stock for security to obtain a loan."
11.

Don went to Central Utah Title and had a deed prepared. This deed was presented

in Court as exhibit number 1. It lists Edwin Donald Olsen, Jay Donald Olsen and Scott Douglas
Olsen as grantors, and Robert K. Young and Wynn P. Young as grantees. It was signed on
November 9, 1992.
12.

On November 10, 1992 Sterling Irrigation Company issued its stock certificate

number 637 to Edwin Donald Olsen for 11 shares of stock.
13.

On November 13, 1992 the following events occurred:
a.

The Bank of Ephraim issued two cashier's checks, one in the amount of
$1,500.00 payable to Central Utah Title and the other in the amount of
$8,500.00 payable to Central Utah Title and Robert K. Young. Both of
these checks had been purchased by the Youngs. The smaller check was
purchased with Youngs' own funds, while the larger was purchased with
the proceeds from a promissory note which the Youngs had signed in favor
of the bank and which was to be secured by the land and the stock.

b.

The Bank issued a letter to Central Utah Title. It was signed by Gerald
9709181s*
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Enclosed are the funds, Trust Deed, deed on the property Robert
Young is purchasing from Edwin Donald Olsen. We need to make
sure there is clear title and we have in hand 11 shares of Sterling
Irrigation stock before disbursement is made.
c.
14.

Central Utah Title deposited the two cashier's checks into its trust account.

On November 14, 1992 Don signed the "transfer" section of stock certificate

number 637. It reads:
For Value Received I hereby sell, assign and transfer unto Robert K. & Wynn P.
Young 11 (Eleven) shares of Capital Stock represented by the within Certificate ...
15.

On November 16, 1992 the trustee's sale was conducted. The Bank of Ephraim

was the successful bidder for the Olsens' home.
16.

On November 20, 1992 Bob paid $1,997.00 to Sterling Irrigation Co. Of that

amount, $1,112.00 represented delinquent assessments, penalty and interest on the 11 shares.
17.

On a date between November 14, 1992 and November 30, 1992 Sterling Irrigation

Company issued a stock certificate to the Youngs for 11 shares. Bob took it to the Bank of
Ephraim and left it there as security for the promissory note he and Wynn had signed.
18.

On December 10, 1992 Central Utah Title issued its commitment for title

insurance on the 10.48 acres. It contained 5 exceptions or clouds on the title: 1 relating to current
unpaid taxes, 2 relating to easements and the final 2 being the judgments referred to herein. The
sale was not closed. No funds were disbursed. No deeds were recorded.
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On December 15, 1992 the Youngs paid the Bank of Ephraim $200.00 on their

loan. The Bank applied $116.63 toward principal and $83.37 towards interest.
20.

On January 19, 1993 the Youngs paid the Bank of Ephraim $208.06 on their loan.

The Bank applied $118.10 toward principal and $89.96 towards interest
21.

On January 21, 1993 Don went to the Youngs and said, "The deal was $1,000.00

per acre, not $10,000.00. Since there are 10.48 acres, you owe me $480.00" Wynn paid Don
$480.00.
22.

On February 17, 1993 the Youngs paid the Bank of Ephraim $198.06 on their

loan. The Bank applied $124.56 toward principal and $73.50 towards interest.
23.

On March 24, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan.

The Bank applied $100.66 toward principal and $87.40 towards interest.
24.

On April 16, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan.

The Bank applied $131.33 toward principal and $56.73 towards interest.
25.

On May 17, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan.

The Bank applied $112.82 toward principal and $75.24 towards interest.
26.

On June 16, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan.

The Bank applied $116.27 toward principal and $71.79 towards interest.
27.

On July 15, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan. The

Bank applied $119.67 toward principal and $68.39 towards interest.
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On August 17, 1993 the Youngs paid the Bank of Ephraim $146.12 on their loan.

The Bank applied $69.49 toward principal and $76.63 towards interest.
29.

On September 15, 1993 the Youngs paid the Bank of Ephraim $188.06 on their

loan. The Bank applied $121.33 toward principal and $66.73 towards interest.
30.

On October 15, 1993 the Youngs paid the Bank of Ephraim $188.06 on their loan.

The Bank applied $120.12 toward principal and $67.94 towards interest.
31.

On November 15, 1993 the Youngs paid the Bank of Ephraim $188.06 on their

loan. The Bank applied $116.75 toward principal and $71.31 towards interest.
32.

On November 30, 1993 Wynn paid $3,045.50 to Sterling Irrigation Co. A portion

of this money represents the assessments on 11 shares. The assessment rate was between $30 and
$35 per share.
33.

In November 1993 the Youngs timely paid their property taxes to Sanpete County

on others parcels that they owned. They had received no tax notice for the 10.48 acres. Bob went
to recorder's office to investigate where he discovered that the 10.48 acres was still in Olsens'
name.
34.

In December 1993
a.

Bob went to Don at his work. "Where is the tax notice?" " I don't have it."

b.

Bob went to Central Utah Title, "Where is the deed from Olsens to us?"
"Its still here. There were problems with judgment liens. Don can't give
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c.

Bob went back to Don. "What about the judgment liens? You can't give
clear title." "I know. I'll get [attorney] Dale Dorius working on it. I'll get it
cleared up."

d.

The Youngs went to the Bank of Ephraim. "The deed hasn't been
recorded. What should we do?" "Well, you could probably go take our
money back and wait and see if Olsen can get clear title. We'll be glad to
make you another loan in the future."

35.

On December 13, 1993 Bob went to Central Utah Title and spoke with someone in

charge. Central Utah Title issued its check number 4982 for $1,500.00 payable to Robert K.
Young. It bore this notation: "Refund of monies held for sale from Don Olsen which didn't
close."
36.

On December 16, 1993 the following occurred:
a.

Don went to the Sanpete County Treasurer's office in Manti, Utah and
paid $66.94 for 1993 taxes and penalty on the 10.48 acres.

b.

Wynn went to Central Utah Title and spoke with Glen Green.

c.

Central issued its check number 4993 for $8,500.00 payable to Bank of
Ephraim. It bore this notation. "Refund of monies held for Don
Olsen/Robert Young sale which did not close." Glen hand carried the
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37.

On December 29, 1993 the Bank of Ephraim entered a payoff of its loan to the

Youngs. It showed that it received $7,371.58, and that it applied $7,277.27 to principal and
$94.31 to interest.
38.

On January 10, 1994 Central Utah Title issued an invoice to Donald Edwin Olsen

[sic] for $120.00 for Cancellation Fee. He later paid the invoice.
39.

On November 30, 1994 Robert K. Young paid $4,162.00 to Sterling Irrigation Co.

A portion of this money represents the assessments on 11 shares. The assessment rate was
between $30 and $35 per share.
Decision
I conclude that the Youngs had a contract with the Olsens to purchase 10.48 acres for
$10,000.00. However, they waived any claim they might have had .when they withdrew their
money from the escrow agent, Central Utah Title. I also conclude that the Youngs own the 11
shares of stock because they paid the agreed purchase price, i.e., the delinquent assessments,
penalty and interest.
There was testimony which, if believed, would lead to the conclusion that the Youngs and
Don made another separate agreement, the terms of which were as follows. Youngs could
withdraw the money being held by the escrow agent and return it to the bank in order to reduce
the amount of interest they were paying. In the meantime, Don would clear the liens and then the
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"agreement" is too vague and open-ended to be enforceable.
Don ought to pay the Youngs an amount equal to the interest they paid to the Bank of
Ephraim. Don ought to pay the Youngs $480.00 for the amount he asked them to pay in January
1993 which was in excess of the purchase price. Don ought to get credit for the difference
between the $8,500.00 check delivered to Bank of Ephraim on December 16, 1993 and the
$7,277.27 paid on the loan on December 29, 1993.
Title to the 11 shares of Sterling Irrigation stock ought to be quieted in Youngs.
Mr. Lyman is appointed to draft the judgment. He should follow the procedure set forth in
Rule 4-504, CJA, in submitting it for execution.
Dated this / -> day of October, 1997.

CV^Ou.
DAVtD L. MOWER
DISTRICT COURT JUDGE
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On October /6~~~~; 1997 a copy of the above DECISION was sent to each of the
following by the method indicated:
Addressee

Method (M^"™3. ?**" rwo& F-F«I Addressee

Mr. Douglas Neeley
Attorney at Law
320 S. 50 W. 101-6
Ephraim,UT 84627
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Ronald G. Russell
Attorney at Law
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, UT 84147

Mr. Paul D. Lyman
Attorney at Law
835 East 300 North, Suite 100
Richfield, UT 84701
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Method (M=mafl. P=m pcnon. F=Fax)

Karen M. Patterson
Attorney at Law
48 West Nova Drive
American Fork, UT 84003
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Keith L. Stoney
Attorney at Law
1016 East 1300 North
American Fork, UT 84003
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Mr. Ross C. Blackham
Attorney at Law
Sanpete County Courthouse
Manti, UT 84642
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATJL QgJJXAH
Memorandum Decision

ROBERT K. YOUNG and
WYNN P. YOUNG,

CASE NO. 940600742

Plaintiff,

DATE: October 30, 1996
JUDGE: RAY M. HARDING

vs.

LAW CLERK: Christine Gerhart

EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.,
and LARRY PATTERSON,
Defendant.

DEPUTY CLERK: Georgia Snyder

This matter came before the Court upon Sixth District Court's Order Certifying
Affidavit of Disqualification to Judge Ray M. Harding, Sr.. Having received and considered
the Defendant's Affidavit to Disqualify, the Court hereby disqualifies Judge Kay L. Mclff and
delivers the following Memorandum Decision.

Opinion of the Court
I.

The Plaintiff in this action has moved to submit counter-affidavits concerning the

disqualification of Judge Mclff. The Court finds that counter-affidavits will not assist the
Court in determining the legal sufficiency of the affidavit filed by the Defendant. Since the
filing of counter-affidavits will not assist the Court in its task, the filing of such affidavits
would be inappropriate in this case and will not be received by the Court.

II.

The Defendant alleges a number of grounds upon which he is moving for the

disqualification of Judge Mclff. First, the Defendant claims that Judge Mclff s personal
1

acquaintance with the parties and witnesses is a basis for disqualification. The Court finds
that mere acquaintance alone is not sufficient grounds for disqualification. In rural Utah it is
to be expected that the judge is acquainted with the individuals involved in matters before
him. It is also not unusual that the judge's family may associate with witnesses or parties.
These facts are, by themselves, not controlling. Because of circumstances such as this, Canon
3 of the Code of Judicial Conduct requires a showing of personal bias or prejudice, not
merely acquaintance for disqualification.
While the Defendant's allegation of Judge Mclff s acquaintance with the parties and
witnesses is not legally sufficient for disqualification, the Judge's prior representation of Don
Olsen, one of the defendants, is. Having maintained the close and privileged relationship of
lawyer-client with one of the defendants in this case may reflect upon the neutrality of the
court and is a proper grounds for disqualification.
The Defendant alleges several other grounds for disqualification which the Court
will not address because it has already found legal sufficiency in the affidavit of the
Defendant to grant the Motion for Disqualification.

Order
The Court orders the above-captioned case assigned to a judge other than Judge Kay
L. Mclff for disposition.
Dated this 31st day of October, 1996.

cc:

Keith L. Stoney

George E. Brown
2

Douglas L. Neeley

Karen M. Patterson

Dale M. Dorius

Ronald G. Russell

Todd R. Cannon

Ross C. Blackham

3

Addendum F

Larry Patterson
48 West Nova Drive
American Fork, Utah 84003
(801) 756-5344
September 14, 1995
The Honorable Kay L. Mclff
Sixth District Court
160 North Main
Manti, Utah
84642
Subject:

Bob & Wvnn Young v. Larry Patterson,
Lawsuit No. 940600742

Dear Judge Mclff:
Please don't take this as an insult.
I'm just a Deputy
Sheriff for Utah County (12 years). But I have been told by a lot
of people in town and local attorneys that it is not right that you
should be deciding this case to which I am now a defendant. They
told me some things that make me think that you should not be the
judge in this case.
1.
2.
3.
4.
4.
5.
6.
7.
8.

9.
10.
11.

YOUR RELATIONSHIP WITH THE YOUNG PLAINTIFFS
The town of Sterling is a very small town area of only about
300 or 400 people.
Your parents and you were born and raised in Sterling and you
know everybody in town and went to church with them (only one
LDS ward).
Your father was the Mayor of Sterling for twelve or more
years. Bob Young's father also served as Mayor in Sterling.
Your father and mother still live in Sterling and go to church
with the Young plaintiffs and their parents, just like you
used to, every Sunday at the local LDS ward.
Your mother and Plaintiff Bob Young's mother are best of
friends and have been for years and years.
Your mother and Bob Young's mother are both members of The
Daughters of the Utah Pioneers, an elite group of only 10 or
so women.
While your father and/or Bob Young's father was Mayor, you
were hired as the town's attorney and represented them for
fifteen or so years until you became a judge this year.
While you were the attorney for Sterling, Plaintiff Bob Young
was on the Sterling City Council. Plaintiff Wynn Young was
also the City Clerk while you were the Sterling attorney.
While you were the Sterling attorney, at the request of Bob
and Wynn Young (Plaintiffs), you drafted a petition for the
Youngs to remove our cattle crossing posts and to take
Patterson's road for public use.
This petition was signed by your mother, father, sister and
brother-in-law.
At the request of the Youngs, another petition to take a
Patterson road was drafted, and your mother, father, sister
and brother-:-.-la:/ signed that ore also.
I understand ru ~: r have received information and inpu™ from
others witho-*: "equal time" on my part.

1.
2.
3.
4.
5.
6.

YOUR RELATIONSHIP WITH OLSEN DEFENDANTS
The Olsen defendants were also from Sterling, since 1880.
Defendant Don Olsen was your Bishop while you were on an LDS
mission and when you came home to Sterling.
Defendant Don Olsen speaks very highly of you and thinks of
you as a close personal friend.
Defendant Don Olsen says that when he sees you, you two hug
each other and talk about your personal lives.
Defendant Don Olsen said you have represented him as his
attorney in the past.
Defendant Don Olsen told me you even represented him in the
land acquisition contract for the property next to the 10
acres which are at issue in this lawsuit. I now lease and
have an option to buy all of the land that you helped Olsens
buy. (The Youngs previously leased this property and they are
still trying to obtain it even though they know I have the
purchase option.)

My previous attorney told me that you probably should step
down on your own because the Utah Statutes say that you should. He
said that good ol' boys are not suppose to judge their buddies.
When he left he gave me two Utah State laws to look at. Those
State laws say, in 78-7-1., "(1) Except by consent of all parties,
no justice, judge, or justice court judge may sit or act in any
action or proceeding: (c) when he has been attorney or counsel for
either party in the action or proceeding." Also, another section,
78-7-28., "(1) A justice, judge, or justice court judge of any
court of this state in accordance with the procedure prescribed in
this section, may be removed from office, suspended, censured,
involuntarily retired, or publicly or privately reprimanded for:
(e) conduct prejudicial to the administration of justice which
brings a judicial office into disrepute."
I am not currently represented by counsel. My wife is an
attorney, but she already represents another party in this lawsuit.
She is concerned that I may prejudice you further with this letter
if this causes you discomfort or resentment. Please don't take it
wrong. I just want to be treated fairly. How fair is it if you're
friends with everyone but me. I'm not sure what she will do, but
I know they are thinking about a formal complaint or something.
It seems to me that you are just too good of friends with
everyone involved from your home town, but me. It just doesn't
look right when you rule for people that are and have been your
friends, friends of your family since you were born, neighbors, and
your church Bishop. Please consider this a formal request to step
down from this matter and let someone who may not be as prejudiced
listen to this case. It would only be fair that you have someone
else start all over so that everything looks right. Thank you for
your time and please don't hold this against me.
Sincerely,
Larry Patterson
cc:

Utah Supreme Court; Ron Russell; Dale Dorius; Doug Neeley;
Karen Patterson

yfM

Addendum G

FllFQ

KEITH L. STONEY, #3868
SANP£T£ /f*~v
u
Attorney for Defendant Larry Patterson
'
" : ' -'AH
1016 E. 1300 N.
QC npj 1 Q
American Fork, Utah 84003
^ UW 13 API 10 11
(801) 756-6206
KRISTl'v IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR SANPETE COUWLY
^Tl^^J^y^^J.
ROBERT K. YOUNG and
WINN P. YOUNG,
NOTICE TO SUBMIT
FOR DECISION

Plaintiffs,
vs
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.
and LARRY PATTERSON,

Civil No. 940600742
Judge Kay L. Mclff

Defendants.
The following motion is now at issue and ready for decision of
the court.

It appearing that all further actions on the part of

either party would be improvident should the Judge recuse himself,
an expedient decision is imperative.
The documents indicated have been filed with the court.
1.

(a)

Type of motion: Motion to Recuse, in the form of a

letter, copy attached, from pro se defendant Larry Patterson.
Granted, this letter is not in proper form for a motion, howe/^r,
the

letter, given

the proponents

pro

se

status, essentially

complies with Rule 7(b) of the Utah Rules of Civil Procedure and
should therefore be considered as a motion.
sensitive
procedure,

nature

of

in which

this

motion, may

case the

defendant

The Court, given the

desire
Larry

a

more

formal

Patterson, now

represented, is prepared to make a formal, legally drafted, request
complete with affidavits.

(b)

Date filed: Letter of pro se defendant Larry Patterson

dated September 14, 1995; mailed September 15, 1995; letter may
have been filed as correspondence not as a motion.
(c)

Party filing motion:

pro se defendant Larry Patterson.

(d) Memorandum of Points and Authorities in Support of Motion
to Recuse:

Contained as reasons in the letter making a formal

request for Judge Mclff to recuse himself.
(e)

Response Memorandum:

To date defendant Larry Patterson

has not received notice of any response, comment or objection.
DATED this 5th day of October, 1995/

KEITH
Attorney f

9T0NEY
Ifendant LARRY PATTERSON

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the
foregoing Notice to Submit for Decision, postage prepaid, this
jl
day of October, 1995, to the following:

Karen M. Patterson, Esq.
Attorney for Patterson Construction
48 West Nova Drive
American Fork, Ut. 84003
Ronald G. Russell, Esq.
KIMBALL, PARR, WADDOUPS, BROWN & GEE
Attorney for Patterson Construction
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, Ut. 84147
Dale M. Dorius, Esq.
Attorney for Olsens
29 South Main
Brigham City, Ut. 84302
Douglas L. Neeley
96 South main 5-15
Ephraim, Ut. 84627

Addendum H

FILED
SANPETE : "JS7V, UTAH

•ri5 JHN16 PH I OU

Keith L. Stoney, #3868
l'Jlo East 1300 North
American Fork, Utah 84003
(301; 756-6206

v ~ ; " ":
'" "
' "• " '^ vi
l u M u l l . ; ^ . . . » . ' . - - . V -» ^ I i

CLEAK

RY O-mJPOl^zpun

Attorney for Defendant LARRY PATTERSON
IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN F. YOUNG,

AFFIDAVIT OF LARRY PATTERSON
TO DISQUALIFY JUDGE MCIFF and
CERTIFICATE OF COUNSEL OF
RECORD

Plaintiffs,

E:.;WIM DONALD OLSEN,
C'.ii DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.,
and LARRY PATTERSON,

Civil No. 940600742

Defendants.

Judge Kay L. Mclff

STATE OF UTAH

)
:ss.
COUNTY OF UTAH )
LARRY PATTERSON, after being duly sworn, deposes and
states:
1.

I am a Defendant in the captioned action. I am over

21 yerrs of age.
2 . 1

have personal knowledge of the items set forth in

thii: Affidavit except as to those items which are based upon my
information and belief.

1

Keith L. Stoney, #3868
1015 Fast 1300 North
American Fork, Utah 84003
(301 ) 756-6206
Attorney for Defendant LARRY PATTERSON
IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN P. YOUNG,

AFFIDAVIT OF LARRY PATTERSON
TO DISQUALIFY JUDGE MCIFF and
CERTIFICATE OF COUNSEL OF
RECORD

Plaintiffs,
vs •
EDWIN DONALD- OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.,
and LARRY PATTERSON,

Civil No. 940600742

Defendants.

STATE OF UTAH

Judge Kay L. Mclff

)
: ss

COUNTY OF UTAH )
LARRY PATTERSON, after being duly sworn, deposes and

1.

I am a Defendant in the captioned action.

I am over

21 years of age.
2.

I have personal knowledge of the items set forth in

this Affidavit except as to those items which are based upon my
information and belief.

1

3.

Judge

Mclff

should

be

disqualified

from

the

captioned matter for the following reasons:
A.

I believe he is biased and/or prejudiced in

favor of the Plaintiffs Robert ("Bob") and Wynn Young.
B.

I believe he is biased and/or prejudiced in

favor of the Olsen Defendants.
C.

I believe

he

is

biased

and/or

prejudiced

against Defendant Larry Patterson,
D.

I believe Judge Mclff's rulings in this matter

show bias in favor of the Young Plaintiffs and prejudice against
the Patterson Defendants.
4.

This litigation involves people and property in and

near the Town of Sterling, Utah.
5.

The Town of Sterling, Utah, is a very small town

with a population of only about 312 people.

JUDGE MCIFF'S RELATIONSHIP WITH AND HIS FAMILY'S RELATIONSHIP
WITH AND BIAS IN FAVOR OF THE YOUNG PLAINTIFFS
6.

Based upon information and belief, I believe Judge

Mclff has personal knowledge, bias in favor of, acquaintance,
family relationship, attorney-client relationship, past experience
with and/or prejudice in favor of the Plaintiffs as well as the
Plaintiffs' parents, and many of the witnesses who will be called
to testify in this litigation who also reside, or have resided, in
or near Judge Mclff's home town of Sterling, Utah, based upon the
following facts and reasons:
2

A.

Judge Mclff was born and raised in the Town of

Sterling

and

his parents

have

lived

in Sterling

for

several

decades.

Judge Mclff and his parents know most everyone in town

and they went to church with them (only one LDS ward in Sterling).
B.

Plaintiff Bob Young was raised in Sterling,

Utah, and Plaintiff Bob Young's parents have lived in Sterling,
Utah, for several decades.
C.

Plaintiffs Bob and Wynn Young have lived in

Sterling for over 17 years.
D.

Judge

Mclff's

father

and

mother

live

in

Sterling and go to church with the Young Plaintiffs and their
parents, just like Judge Mclff used to, every Sunday at the local
LDS ward.

Judge Mclff's father, Eldon Mclff, has recently been

placed in the Mayfield Nursing Home, approximately 5 miles from the
town of Sterling, Utah.

Judge Mclff's sister and brother-in-law,

Marilyn and Gary Lyon also live in Sterling, Utah.

See March 29,

1995, deposition of Wynn Young, p.18, attached as Exhibit 1.
E.

Judge Mclff's mother and Plaintiff Bob Young's

mother are best of friends and have been for years and years.
F.

Judge Mclff's mother and Plaintiff Bob Young's

mother are both members of The Daughters of the Utah Pioneers, an
elite group of only 10 or so women in the area.
7.

According to official records maintained by the Town

of Sterling:

3

)

A.

^

Judge Mclff's father, Eldon Mclff, presided as

the Mayor of Sterling for twelve or more years.
B.

Plaintiff Robert "Bob" Young's father, Keith

Young, also served as Mayor in Sterling.
C.

While

Judge

Mclff's

father

and/or

while

Plaintiff Bob Young's father was Mayor, the now Judge Mclff was
hired as the attorney for the Town of Sterling and represented the
town as legal counsel for fifteen or so years until Kay Mclff
became a judge a year ago.
D.

During the time the now Judge Mclff was the

attorney for the Town of Sterling, Plaintiff Bob Young served on
the Sterling City Council.
E.

During the time the now Judge Mclff was the

attorney for Town of Sterling, Plaintiff Wynn Young also served as
the City Clerk for the Town of Sterling.
8.

Dr. Gary B. Stanford, the recipient of an allegedly

libelous letter from Plaintiff Wynn Young, is a witness in this
action who owns property adjacent to the Plaintiffs' property near
Sterling, Utah. Dr. Stanford told me that he had a discussion with
Plaintiff Bob Young in an effort to resolve this dispute.

Dr.

Stanford asked Plaintiff Bob Young, "Why don't you just apologize
and Patterson will drop everything?"

Plaintiff Bob Young replied,

"Well, what do I get out of it if I do that?"

Dr. Stanford then

asked Plaintiff Bob Young, "How do you expect to prevail in this?
What have you got going for you in your favor?"

4

Plaintiff Bob

^

">

Young responded to Dr. Stanford, "Larry stopped the judge's parents
when they were trespassing on his property and they were upset at
that," insinuating that Plaintiff Bob Young expected to prevail in
this matter because he has an "in with the judge" because I
"offended his parents" by asking them not to trespass on our
property.

This shows bias in favor of the Young Plaintiffs and

prejudice against Defendant Larry Patterson.
9.

It is intended that Judge Mclff's parents, and

perhaps his sister, and his brother-in-law, will be called as
material witnesses to testify in the captioned litigation.
PREJUDICE BY JUDGE MCIFF AND HIS FAMILY
AGAINST DEFENDANT LARRY PATTERSON
10.

In March or April of 1994, I personally met Judge

Mclffs parents, Eldon and Rose Mclff, while they were trespassing
on our posted property, which property I had been told by the
sheriff's office, by the Sanpete County Attorney, and by the county
road department, was part of our family's private property and not
county road property.
11.

I asked

the

elder Mclff s

if

they

saw

the

No

Trespassing signs posted in several places on and near the private
road on which they were trespassing.
them.

They admitted that they saw

I asked the elder Mclffs what I had to do to get them to

honor the No Trespassing signs.

They were irritated with me and

defensive.

5

^

12,

^

Dr. Gary B. Stanford, the recipient of an allegedly

libelous letter from Plaintiff Wynn Young, is a witness in this
action who owns property adjacent to the Plaintiffs' property near
Sterling, Utah. Dr. Stanford told me that he had a discussion with
Plaintiff Bob Young in an effort to resolve this dispute.

Dr

Stanford asked Plaintiff Bob Young, "Why don't you just apologize
and Patterson will drop everything?"

Plaintiff Bob Young replied,

"Well, what do I get out of it if I do that?"

Dr. Stanford then

asked Plaintiff Bob Young, "How do you expect to prevail in this?
What have you got going for you in your favor?"

Plaintiff Bob

Young responded to Dr. Stanford, "Larry stopped the judge's parents
when they were trespassing on his property and they were upset at
that," insinuating that Plaintiff Bob Young expected to prevail in
this matter because he has an "in with the judge" because I
"offended his parents" by asking them not to trespass on our
property.

This shows bias in favor of the Young Plaintiffs and

prejudice against Defendant Larry Patterson.
13.

A

few months

later, while Judge Mclff was the

attorney for the Town of Sterling, Judge Mclff drafted a resolution
as well as a petition to attempt to make public our private roadway
through our property (the same road upon which his parents were
trespassing).

See

March

29,

1995,

Transcript

of

Continued

Deposition of Plaintiff Wynn Young, pp. 5-6, attached as Exhibit 2.
Also, see Minutes of Meeting, Town of Sterling, dated September 28,
1994, attached as Exhibit 3.

6

^

14.

^

Our private roadway, however, is located outside the

limits of the Town of Sterling and is outside the authority and
jurisdiction of the legitimate business of the Town of Sterling
and/or its attorney.
15.

Plaintiff Wynn Young admitted she and her husband

personally circulated Judge Mclff's petition for signatures from
residents in and near the Town of Sterling.

See February 21, 1995,

transcript of Plaintiff Wynn Young, pp. 113-114, 125, Exhibit 4.
16.

Judge Mclff's petition was signed by Judge Mclff s

mother, his father, his sister, and his brother-in-law who reside
in or near thfc Town of Sterling, Utah.

See Petition signed by

Judge Mclff s mother Rose Mclff, Judge Mclffs father Eldon Mclff,
Judge Mclffs sister Marilyn Lyon, and Judge Mclffs brother-in-law
Gary Lyon, previously marked as Exhibit 71 to the March 29, 1995,
continued deposition transcript of Plaintiff Wynn Young, Exhibit 5.
17.

The Plaintiffs personally

circulated

a previous

petition to attempt to take our private road through our property.
Judge Mclffs
petition.

sister, and his brother-in-law also signed that

See Petition dated April 25, 1994, signed by Judge

Mclffs sister Marilyn Lyon, and Judge Mclffs brother-in-law Gary
Lyon, previously marked as Exhibit 38 to the February 21, 1995,
deposition transcript of Plaintiff Wynn Young, Exhibit 6,

See

also, Plaintiffs admission of circulating both petitions in the
February 21, 1995, deposition transcript of Plaintiff Wynn Young,
pp. 113-114, 125, Exhibit 4.

7

)

4

18.

)

It is intended that Judge Mclff's parents, and

perhaps his sister, and his brother-in-law, will be called as
material witnesses to testify in the captioned litigation.
19.

I was contacted by the Sanpete County Attorney who

said he didn't know what I had done to offend a "person in a high
position," but that "the county" now wanted our private road for
public use -- the same road which he personally told me earlier was
not a county road and the same road upon which the elder Mclffs
were trespassing.

JUDGE MCIFF'S BIAS IN FAVOR OF DEFENDANT DON OLSEN
20.

Defendant Don Olsen provided me with the following

information:
A.

Defendant Don Olsen was also raised in or near

Sterling, Utah, and owned property

in or near

Sterling, his

ancestors having settled there in about 1880.
B.

Defendant Don Olsen was Judge Mclffs

LDS

Bishop while Judge Mclff was on an LDS mission and when Judge Mclff
came home to Sterling.
C.

Defendant Don Olsen speaks very highly of Judge

Mclff and thinks of him as a close personal friend.
D.

Defendant Don Olsen said that when he sees

Judge Mclff, the two of them hug each other and talk about their
personal lives.

8

)

'I

E.

^

Defendant

Don

Olsen

said

represented him as his attorney in the past.

Judge

Mclff

has

Don Olsen told me

Judge Mclff even represented him in the land acquisition contract
for the property next to the 10 acres which are at issue in this
lawsuit.

I now lease and have an option to buy all of the land

that Judge Mclff helped Don Olsen to buy.

JUDGE MCIFF'S RULINGS REFLECT A
BIAS IN FAVOR OF THE YOUNG PLAINTIFFS AND A
PREJUDICE AGAINST THE DEFENDANTS
21.

A hearing on a Motion for Protective Order was held

on April 5, 1995. After Judge Mclff received information regarding
Defendant Patterson Construction's purchase of and recordation of
title to the land in dispute and information

that the Young

Plaintiffs' prior tender had been withdrawn by Plaintiff's, and
after reviewing the Court's file, Judge Mclff summarily awarded
possession of Patterson Construction's property to Plaintiffs. See
April 5, 1995, Hearing Transcript, pp. 29-30, Exhibit 7.
22.

On or about April 14, 1995, Defendant Patterson

Construction filed Patterson's Motion for Relief From Order Re:
Possession of Patterson's Property. This motion cited error by the
Court in granting Patterson's property to the Young Plaintiffs
based on the following four principles:
A.

That the motion respecting possession of the

property was not properly before the Court at the April 5, 1995,
hearing;
9

)

B.

•

^

That Defendant Patterson Construction had taken

possession of the property at least at the date of the recordation
of its Warranty Deed on September 21, 1995, and that Patterson
Construction made substantial improvements to the property;
C.

That

the sellers' execution of the Warranty

Deed and Patterson Construction's recordation of that deed provide
legal presumptions in favor of Patterson Construction pursuant to
Sections 57-1-12 and 57-4a-4, Utah Code Annotated, that the Young
Plaintiffs had never been the record owners of the property, and
that the Young Plaintiffs had not overcome their burden to provide
justification to the Court why the Court should set aside Patterson
Construction's deed during the pendency of this litigation and
summarily award possession of Patterson's property to Plaintiffs;
and
D.

That the Young Plaintiffs' request to change

the status quo as to the possession of the Patterson property was
essentially a request for injunctive relief.

However, the Young

Plaintiffs did not comply with the requirements of URCP Rule 65A
regarding

notice,

security,

a

showing

of

irreparable

harm,

unavailability of damages, whether adverse to the public interest,
and a showing of substantial likelihood the Plaintiffs will prevail
on the merits of their claim for possession of the Patterson
property,
23.

At the hearing on June 5, 1995, Judge Mclff refused

to rule on the merits of the legal arguments, stating that he

10

"failfed] to perceive a level of urgency about possession that
would persuade me that we ought to revisit the possession issue,
which we treated before at the [April 5, 1995] hearing."

See June

5, 1995, Transcript of Proceedings, p. 56, Exhibit 8.
24.

In Judge Mclff's Ruling On Motions from the June 5,

1995 hearing, he states that "The court declines to revisit the
issue of possession which was resolved" during the Motion For
Protective Order hearing and adds that "if there was not a full
agreement there was at least acguienscence to some extent in the
plaintiffs remaining in possession for the currant [sic] farming
season".

See Rulings on Motions, pp. 2-3, Exhibit 9.
A.

record.

This alleged resolution is absent from either

Defendant's counsel twice told the Court that "we believe

we should be in possession of the property."

Judge Mclff ignored

counsel, and proceeded to summarily give Patterson Construction's
property to the Young Plaintiffs.

See April 5, 1995, Hearing

Transcript, pp. 29-30, Exhibit 7.
B.

Judge

Mclff

mischaracterizes

this

forced

"acquiescence" in order to allow the Young Plaintiffs to allegedly
"remain" on Patterson Construction's property even though the Young
Plaintiffs knew that Patterson Construction

had already taken

possession of the property and made improvements to the property.
25.

At the June 5, 1995, hearing, Judge Mclff also

allowed the Plaintiffs to amend their Complaint to add me, Larry
Patterson, as a Defendant.

On or about July 14, 1995, I filed a

11

I

Motion to Dismiss the Amended Complaint.

On or about July 10,

1995, Patterson Construction filed a Motion to Dismiss.

On or

about August 25, 1995, Patterson Construction filed a Notice to
Submit for Decision.

On or about November 20, 1995, Plaintiffs

filed a Notice to Submit for Decision in both motions to dismiss.
After several months, Judge Mclff has still failed to rule on the
motions, while the Young Plaintiffs continue to benefit from the
use of Patterson Construction property.
26.

On September 14, 1995, while I was not represented

by legal counsel, I mailed a letter to Judge Mclff asking him to
recuse himself.

I stated sufficient facts and reasons, which

reasons he would know better than I, why he has prejudice and
should be disqualified from hearing this matter.

Rather than

ruling on the facts presented, Judge Mclff ignored the obvious and
declined to "comment on the accuracy or adequacy of the allegations
contained" in my letter and denied my request because it was not in
affidavit form.

See Order In Re: Request for Recusal, Exhibit 10.

ADDITIONAL REASONS
27.

I have been told by three long time residents of the

Town of Sterling who know the Mclff families and the Young families
that it would be impossible for me to get a fair trial from Judge
Mclff in this case.
28.

Upon information and belief, I suspect Judge Mclff

may have received ex parte information from others regarding the

12

)

1

)

captioned litigation (as well as the associated litigation in which
he is also the assigned

judge), including but not limited to

information from his parents, his family, the Young Plaintiffs, and
Plaintiffs' counsel Douglas Neeley, without my benefit of such
specific input nor "equal time" on my part.
29.

The Town of

Sterling had, has, or

should

have

records which document Judge Mclff's close relationship with the
Young Plaintiffs and several material witnesses, including but not
limited

to,

resolution(s)

regarding

our

property,

minutes,

petition(s), correspondence, and invoices from Judge Mclff's former
law firm.

*
30.

Even if Judge Mclff is not biased or thinks he is

not biased and thinks he can rule fairly, it looks improper and his
rulings appear tainted and prejudicial.
31.

I believe Judge Mclff should disqualify himself in

order to comply with the Code of Judicial Conduct —
integrity

and

independence

of

the

judiciary

to uphold the
and

to

avoid

impropriety and the appearance of impropriety in all activities.
32.

I believe Judge Mclff should disqualify himself in

compliance with the Code of Judicial Conduct because I believe
Judge Mclff

has a personal

bias or prejudice

concerning

the

parties, because I believe Judge Mclff has personal knowledge of
disputed

evidentiary

facts

concerning

the

proceeding,

and/or

because persons within the third degree of relationship to Judge
Mclff are likely to be material witnesses in the proceeding.
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33.

\

I have received information from conversations with

others, from a review of the minutes of town meetings kept by the
Town of Sterling, and from depositions.

Pursuant to Rule 63, Utah

Rules of Civil Procedure, I file this Affidavit with the utmost
sincerity and in good faith.
34.

I could supplement this Affidavit with testimony

from additional witnesses, but have had a difficult time obtaining
dates for depositions from Plaintiffs' counsel and because I have
not yet answered Plaintiff's Amended Complaint awaiting Judge
Mclff's ruling on my Motion To Dismiss filed several months ago.
35.. I respectfully request that Judge Kay L. Mclff
disqualify himself from this litigation as soon as possible.
DATED this

) J>

day of January, 1996.

LARRY S&*TTERSON
SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this
day of January, 1996, by LARRY PATTERSON.

JL kj/

/jtih

Notary Public
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1^2

CERTIFICATE OF COUNSEL OF RECORD
I, Keith L. Stoney, counsel of record for the Defendant
and Affiant Larry Patterson, do hereby certify that this Affidavit
is made upon investigation, interviews, and depositions, and that
this Affidavit is made in good faith.
DATED this

*/'ff day of Janu

KEITH L. lST

CERTIFICATE OF MAILING
^

I do hereby certify that on this /6
day of January,
1995, I caused to be mailed via U.S. Mail, postage prepaid, a true
and correct copy of the foregoing Affidavit of Larry Patterson to
Disqualify Judge Mclff and Certificate of Counsel of Record
addressed to:
Douglas L. Neeley, Esq.
96 South Main 5-15
Ephraim, UT 84627
Dale M. Dorius, Esq.
29 South Main Street
Brigham City, UT 84302
Ronald G. Russell, Esq.
KIMBALL, PARR, BROWN, WADDOUPS & GEE
185 South State Street, Suite 1300
P. 0. Box 11019
Salt Lake City, Utah 84147-0019
Karen M. Patterson, Esq.
48 West Nova Drive
American Fork, UT 84003
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OLSEN, SCOTT DOUGLAS OLSEN and
PATTERSON CONSTRUCTION, INC.

Civil No. 940600742
Judge Kay L. Mclff
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Be it remembered that on the 29th day of
March, 1995, the above-entitled matter was taken before
Tamra J. Berry, a Certified Shorthand Reporter and Notary
Public in and for the State of Utah, commencing at the
hour of 1:00 p.m. of said day at the Manti Courthouse
Jury Room, City of Manti, Sanpete County, State of Utah.
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Ref>ortlr)t Service, Inc.
322 Newhouse Building
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Phone (001) 531-0256
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National and Merit Certified Reporters
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1

Q.

Have you ever heard of Mr. Mclff?

2

A.

Yes, I've heard of Mr. Mclff.

3
4
5
6

He has family

that lives in Sterling.
Q.

Could you tell me the names of the family

that he has in Sterling?
A.

He has a mother and a father that live in

7

Sterling.

8

has a sister who lives in Sterling, and her name is

9

Marilyn Lyon.

10
11
12
13
14
15

Q.

The names are Rose and Eldon Mclff.

And he

Do you know of any other relatives that he

may have in Sterling?
A.

Well, Marilyn Lyon has children.

I guess

they would be his relatives.
Q.

Do you know of any other relatives he may

have in Sterling?

16

A.

No, I don't.

17

Q.

Did Bob give this document to you after a

18

town meeting?

19

A.

I can't remember.

20

Q.

Do you remember on what occasion or how he

21

happened to hand this document to you?

22

A.

I just —

23

Q.

Do you remember if it was in the morning or

24

25 I

no, I can't really remember.

in the evening?

A.

No, I don't.
18
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1 I 14, the year is 1990 instead of '92.
2 1

Q.

Which page?

3

A-

39.

4

Q.

Thank you,

5

A.

And I believe I had one other, but I can't

6

remember where it is now.

7

Q.

8
9
10

Thank you.

Also the last time we met you were going to
bring some other documents with you.

Do you have those

documents today?

11

A.

12
13

Great.

I'll have to go through this.

Yes, our attorney does.
MR. NEELEY:

that's.the copies.

14

There's the originals and

I have two copies.

MS. PATTERSON:

Okay.

You didn't photocopy

15

the back sides of the checks, or did you?

16

see

I didn't

—

17

MR. NEELEY:

No.

18

We might have a problem with the judge, and

19

maybe we'll have to discuss with him whether he wants to

20

recuse himself.

21

documents that you've reguested —

22

the one that was given to you previously and the one

23

dated September 13th, 1994, it's her belief that Mr-

24

Mclff prepared these documents.

25

some of his family signed son both or at least one of them.

Some of the people that signed on the
the two petitions,

In addition to that,

5
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1

THE WITNESS:

2

MS. PATTERSON:

3

We may have a problem with

that.
MR. NEELEY:

4
5

Uh-huh (affirmative).

Maybe.

But we had better

address it with him.

6

MS. PATTERSON:

7

MR. NEELEY:

8

had any involvement in this at all.

MR. NEELEY:

10
11

out there, doesn't he?

I think Kay still owns property
His family does.
I don't know if he does or

not.
MS. PATTERSON:

14
15

I don't know him.

THE WITNESS:

12
13

Judge Mower I don't think has

THE WITNESS:

9

What about Judge Mower?

Which property would that

be?

16

MR. NEELEY:

The Mclff family has owned

17

property in Sterling forever.

18

relatives that live there.

19

MS. PATTERSON:

20

Some of these are relatives.
Which do you think are his

relatives, Doug? -

21
22

And I think he still has

MR. NEELEY:
Q.

I don't know.

BY MS. PATTERSON:

I don't know.

But you 're saying that

23

Judge Mclff did prepare this document prior to his

24

becoming a judge?

25

A.

I think he did.
6
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Town of Sterling
STERLING, UTAH
l&pk/tdeA. 3£/W
Mayor Curtis Ludvigson called meeting to order at 8:05 p.m.
Town Board Members present were Gerald Gibb, Tim Denton, Randy
Steadman, and Mary Hansen being excused. Treassurer Jeanne
Steadman, and Clerk Lynda Edwards were present. Others present
were Keith Young, Sally Ryan, Claude Pickett, Russel Otten,
Tawyna Otten, Mark Otten, Paul Henery, Bob Young, and Kristy Your^
Minutes of the Town Board Meeting held August 17, 1994 were read
by the Clerk. Tim Denton motioned to approve minutes as read,
with the exception of Bishop Monroe & Associates bill being a
duplicate. Gerald Gibb seconded the motion. Board all in favor.
Treasurer Jeanne Steadman gave the account on the following
balances: GENERAL FUND: $ 423.20; WATER FUND: $14,930.98; ROAD
FUND: $ 5,900.55; CEMETERY FUND: $3,427.20; PARK FUND: $14,747.61
FIRE & AMB. $ 743.66.
TOTAL $ 40,025.36.
Mayor Ludvigson presented the following bills for payment.
UTAH Department of Health: $60.00; Larwest Engineering $76.00;
Valley Builders: $713.99; Scholzen Products: $219.90; Jensen
Excavating: $258.00; y^ountian Land Credit: $19.43; Joe's Chevron
$20.oo; Ace Hardwear: $22.47; Taylor's Computer System: $6.00;
Thomas Grocery: $16.19; P.W.Conover: $210.00; Gunnison Thriftway; $336.49 will be pending. Gerald Gibb motioned to pay bills
as presented. Randy Steadman seconded the motion. Board all in
favor. Paul Henery representing Utah Power & light approched the
Council and gave members a renewal contract. Gerald Gibb motioned
to adopt Ordiance 1994-2 with Utah Power & Light. Randy Steadman
seconded the motion. Board all in favor. Claude Pickett next on
the agenda told Council he was interested in helping corlfrol law
inforcement in Sterling. Randy Steadman motioned for Mr. Pickett
to start patrolling Sterling. Gerald Gibb seconded the motion.
Board all in favor.
Kristy Young stated to the Town Council that
the Planning Commission was very pleased with the Cemetery being
mapedf and for the long hours qg completing the map. It was
suggested that Clive Young make a map of Sterling. Tim Denton
motioned that Clive Young prepare a map. Gerald Gibb seconded the
motion. Board all in favor. Ordiance NO. 1994-3 an Ordiance
Establishing Temporary Zoning Regulations under 10-9-404 was
presented and Gerald Gibb motioned that the Ordiance be adopted.
Randy Steadman seconded the motion. Board all in favor. Bob Youna
requested that the Resolution 1994- be given to the County
Commissioners. Mayor Ludvigson read aloud the Resolution 1994Requesting Determination of Public road. He recomended that the
Council approve the Resolution. Gerald Gibb motioned to approve
the Resolution. Tim Dentom seconded the motion. Board all in
favor. It was decided that the Clerk would write a letter of
agreement for the E.M.T.'s. Gerald Gibb motioned to adjourn the
meeting. Tim Denton seconded the motion. Board all in favor.

*\

Con't September 28f 1994.

Minutes of the meeting dated September 28, 1994 have been approved
by the following:

'-yttft /f^p£^a#*i.
r t i s K. <9ffidvig£on, Mayor

Q/j/g/x/c^,

Mary Hansen, Board Member

Tim Denton, Board Member

Rdndy/Steadman,Board

.'f
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IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR SANPETE COUNTY, STATE OF UTAH
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Be it remembered that on the 21st day of
February, 1995, the above-entitled matter was taken
before Tamra J- Berry, a Certified Shorthand Reporter and
Notary Public in and for the State of Utah, commencing at
the hour of 8:45 a.m. of said day at the Manti Courthouse
Jury Room, City of Manti, Sanpete County, State of Utah.
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to the gate?
A.

I can't remember that I did.

Q.

Did you tell Curtis K. Ludvigson that you

had a combination to the locked gates?
A.

I can't remember that I did or didn't.

Q.

Did you make it sound as though he was

restricting access to you?
A.

I can't remember the gist of everything that

I said to each one of these people.

To the best of my

knowledge I went to them and asked them if they wanted
to sign this petition regarding this road that you had
closed off.
Q.

Did you complain to them about the gates

maybe as a personal hardship or exchanged stories of
what someone else might have told about the gates?
A.

I'd be hard pressed to say if I've

complained or if they've complained to me.
Q.

Did anybody approach you about this

petition?
A.

Approach me about it?

Q.

Yes.

Having heard about the petition, come

to you to sign it?
A.

No.

Q.

You approached all of these individuals?

A.

I approached some.

I believe Bob approached
113
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some.
Q.

In what context or where were you when you

approached, say, Timothy Denton?
MR. NEELEY:

I'm going to object.

see the relevance of this.
the road.

I don't

There is another access to

I'm going to direct my client not to answer

any further questions on the basis of relevancy.

If we

need to go see the judge on it, we'll go see the judge.
But this has gone on for 45 minutes about this road.
Q.

BY MS. PATTERSON:

Okay.

Does that seem to

have been a big issue for you regarding this zigzag
road?
A.

It has been a big issue for me, it has been

a big issue for your husband.
Q.

About how much time did you spend contacting

people about this petition?
A.

Oh, I can't remember.

Q.

Did you go to their individual homes on the

ones you contacted, not the ones Bob contacted?
A.

I can't remember if I went —

whose home I

would have gone directly to, who I would have seen in
their field or exactly where I contacted each and every
one of these people.

I mean if you ask me to go down

the list and say where did you contact this person and
this person and this person

—
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A.

I can't remember for sure.

Q.

Now, you've circulated two petitions; is

that correct?
A.

Yes, I circulated this petition and then

there was another petition.
Q.

Have you produced that petition today?

A.

No, I haven't produced that yet.

Q.

Okay.
MR. NEELEY:

I haven't seen that.

Do you

have it, Wynn?
THE WITNESS:

No, I don't tliink I have it.

You might have a copy of it.
MR. NEELEY:

I don't think I've ever seen

another one.
Q.

BY MS. PATTERSON:

If you look at the first

petition or the second petition, might that help refresh
your memory as to people who are intimidated, who have
told you they are intimidated by him?
A.
memory.

I can look.

I don't know if it refreshes my

No, I'm. not sure.

Q.

Okay.

Sterling.

Now, you used the term most people in

That would denote over 50 percent of the

people in Sterling are intimidated by him.

Can you give

me ten names of the people in Sterling who are
intimidated by him to start out with, regarding this
125
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THE WITNESS:

This whole thing with the gate

on the county road seems to be a moot point, just sort
of a dead issue.

Because it's my understanding that the

county attorney sent a letter to you and your husband
asking you to remove those gateposts.
that those gateposts are removed.
Q.

BY MS. PATTERSON:

And I've noticed

So what's the issue?

The issue is the

relevance to this action and any discussion you may have
had with any of the signers of this petition regarding
this action, not only what concerns you may have had
with the road, but access to the ten acres and any other
conversations regarding the ten acres or this
litigation.
A.

Let me clarify this right now.

I don't

remember ever talking to any of these people about our
problems on the ten and a half acres and with you or
Don.

I honestly do not.
Q.

I have difficulty reading some of these.

Would you at least read the names for me?
A.

Number three I believe is Lynda Edwards.

Number four is Terrel Edwards.
sure.

Number five I'm not

Number six, I think it is Vivian Larsen.

7 I believe is Rose Mclff.

Number

Number eight is hard to

read, but I imagine it's probably Eldon Mclff.
nine is an Otten, I'm not sure which one.

Number

Number ten is
23

ROCKY MOUNTAIN REPORTING SERVICE, INC.

i

September 13, 1994

Sanpete County Commission
Sanpete County Courthouse
Manti, Utah 84642
Re: Request Institution of Action to Determine Public Road
Gentlemen:
Over 20 years ago the County constructed a road which runs
westerly from the Town of Sterling and connects with another county
road approximately 1 mile to the west and in the Sanpitch River
Valley. Recently this road has been blocked off by Mr- Larry
Patterson, who has apparently purchased the adjoining property.
The road serves an important purpose to citizens who reside
in Sterling Town and particularly to numerous farmers and ranchers
who have historically used the road for access to their property.
It should be noted, however, that the road has been generally used
by the public.
Pursuant to §27-12-24, the undersigned taxpayers of Sanpete
County petition the Commission to request the
County Attorney to
instigate an action to determine the public1s entitlement to use
of the road in question. We will be pleased to assist in the
assemblage of evidence establishing the public nature of this
roadway.
If the Commission considers it important that our request be
aired in a commission meeting, we would be pleased to be put on the
agenda and notified of the appropriate time and place.
Sincerely,
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We, the undersigned, state that for over 20 years, we have had free
access and use of the road west of Sterling, which begins at the end of
the South Fork of Vest Center Street, adjacent to the north side of the
pasture belonging to Mai Sperry. This road runs west, through the gravel
pit, and connects onto the county road which runs adjacent to the east
side of the Gary Stanford property. This road runs generally east and
west through two parcels:
BEG NW CORKER SEC 4, T19S, R2E, SIM TH E 20 CHS, S 8,40 CHS, S 42* V
6 CHS, S 76* V 4 CHS, N 80* W 4 CHS, N 55*15' W 4.25 CHS, S 80* V 2.58 CHS,
S 51*25' v 5.50 CHS, S 58*50' v 4.55 CHS, s 21*50' v 9.09 CHS, s 24*30' V
20.25 CHS, S 62* V 4 CHS, N 46.30 CHS, E 20 CHS TO PT OP BEG CONT 84.66
AC BEING IN SEC 4 & 5
BEG 20 CHS V, NE CORNER SEC 5, T 19 S, R 2 E, S L M, TH S 30.45 CHS,
S 87* V 17.90 CHS, N 5*45-' V ALONG E LINK OP R.G.W. RT 7.88 CHS, E 1.13
CHS, S 47* E 3.19 C HS, S 39*15' E 2.59 CHS, E 3.22 CHS, N 27* E 13.50 CHS,
N 34* E 3.69 CHS, N 15* E 4.34 CBS, N 7* E 7.62 CHS, E .22 CH TO PT OP
BEG CONT. 18.98 AC.
We further state that we have been able to use this road without
seeking permission at any time from the Olsen family, or the current
owner until approximately six weeks ago.
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For the Plaintiffs
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DOUGLAS L. NEELEY
ATTORNEY AT LAW
96 South Main 5-15
Ephraim, Utah 84627

KAREN PATTERSON
ATTORNEY AT LAW
48 West Nova Drive
American Fork, Utah

84003
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doesn't...

On June 6th we have a law and motion here --

or, excuse me, in Sevier.

Do you know if that would

have been my law and motion or Judge Mower's?
THE CLERK:

It looks like it was for Mower.

THE COURT:

We're going to call the —

we're

going to call the trial court executive and just make
sure this is okay, but I could hear the case probably on
Monday June 5th and Tuesday June the 6th.
MR. NEELEY:

That will bring up one other

issue then, Your Honor, that would need to be resolved I
guess is the property —
property.

we're currently farming the

By then the first crop of hay will be ready

to be cut or be cut.
THE COURT:

What is your position with

respect to going forward with the farming operation?
MS. PATTERSON:

Your Honor, if my client can

be reimbursed for anything that's taken off of that
property.

His money has been withdrawn, the purchase

didn't go through.

Our money has been

THE COURT:

I know

MS. PATTERSON:

—

—

~
accepted, so we believe

we should be in possession of the property.
THE COURT:

I know.

That's obvious that's

going to be a major issue whether that was withdrawn
intending to rescind or whether it was withdrawn to save
29
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further accrual of interest.

I gathered that from the

pleadings.
MS. PATTERSON:

Right.

We believe we should

be in possession of the property.
THE COURT:

Well --

MS. PATTERSON:
THE COURT:

If we can be reimbursed --

Let me suggest this, and we can

further discuss it if you want.

But if we entered an

order that the plaintiff could remain in possession,
farm the property and if -- then we're just going to
have to sort out the equities with respect to who gets
the crop.

If the crop were ultimately to go to the

defendants, then the plaintiff would have to be
reimbursed for all of his farming operations to harvest
the crop, and we'd have to adjust it the other way.

It

seems to me to make sense to keep it in possession and
let the crop be harvested and the farming go forward.
MS. PATTERSON:

Your Honor, there's a

problem with the description of the property.

There are

no boundaries marked where this particular ten acres is.
He hasn't had it surveyed, and Mr. Larry Patterson I am
aware leases the adjoining property all around this ten
acres.

So there would be a question to where this

property actually lies.
THE COURT:

Have they had a line they've
30
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1

IN THE SIXTH JUDICIAL DISTRICT COURT I

2

THE

COUNTY OF SANPETE, STATE OF UTAH

3
4

5

ROBERT K. YOUNG and
WYNN P. YOUNG,
Plaintiffs,

6
7
8
9
10
11

VS,
EDWIN DONALD OLSEN, JAY
DONALD OLSEN, and PATTERSON
CONSTRUCTION, INC.,

CASE NO. 940600742
MOTION FOR SUMMARY
JUDGEMENT, MOTION TO STRIKE
JURY DEMAND, and MOTION
REGARDING POSSESSION
TRANSCRIPT OF PROCEEIDNGS

Defendants.
BE IT REMEMBERED that on the 5th day of June,

12

1995, commencing at 1:00 p.m., that the above entitled

13

matter came on regularly before the Honorable KAY L. MclFF,

14

Judge of the Sixth Judicial District Court in and for the

15

County of Sanpete, State of Utah, at the Sevier County

16

Courthouse, Richfield, Utah;

17

That at the conclusion of the above entitled

18

proceedings KAREN M. PATTERSON, Esq., Co-counsel for

19

defendant PATTERSON CONSTRUCTION, INC., in the above

20

entitled action, requested a copy of the TRANSCRIPT OF

21

PROCEEDINGS and that TRANSCRIPT OF PROCEEDINGS appears

22

herein as follows:

23
24
25

J. M. LIDDELL, CSR, RPR
SIXTH JUDICIAL DISTRICT REPORTER
SANPETE COUNTY COURTHOUSE
MANTI, UTAH 84642

PAGE 2

APPEARANCES
For Plaintiffs ROBERT K. YOUNG
and WYNN P. YOUG:

For Defendants EDWIN DONALD
OLSEN and JAY DONALD OLSEN:

DOUGLAS L. NEELEY
ATTORNEY AT LAW
96 South Main, 5-15
Ephraim, UT 84627

DALE M. DORIUS
ATTORNEY AT LAW
29 South Main
Brigham City, UT

84302

For the Defendants PATTERSON
CONSTRUCTION, INC.: RONALD G. RUSSELL, Esq.
KIMBALL, PARR, WADDOUPS, BROWN &
GEE
ATTORNEYS AT LAW
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, UT 84147-0019
KAREN M. PATTERSON
ATTORNEY AT LAW
48 West Nova Drive
American Fork, UT 84003
--00O00--
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vicinity of Sterling and west of Sterling and likewise have
had to deal frequently with issues of sharecropping or fair
rentals or division of entitlements.

And I'm aware in this

case of one party who believes that he--or he and his wife
have been in possession for years and another party who
believes he's in possession as a result of a deed and then
having done some fencing and some gopher work and I
recognize that those are things we are gonna have to treat.
But I fail to perceive a level of urgency about possession
that would persuade me that we ought to revisit the
possession issue, which we treated before at the hearing in
Manti.
I think we can sort through--we can sort through
fair compensation for whichever side ends up with the
property.

If it should end up with Pattersons, then the

Youngs will be obliged to account fairly for their use of
the property during the interim.
I'll be prepared to give you a trial date as soon
as we get through the issue of amending the pleadings and
the additional party.

I assure you that the rulings today

are premised on my understanding of the law, that I've got
to view all the facts together with all the reasonable
inferences in a light most favorable to the non mover and
that will have no ultimate bearing on the Court's decision
when it hears the evidence.

We111 hear that evidence and
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DISTRICT COURT, STATE OF UTAH
SANPETE COUNTY
160 North Main, Manti, Utah 84642
Telephone (801) 835-2131 Facsimile (801) 835-2135
ROBERT K. YOUNG and
WYNN P. YOUNG,
Plaintiff's,
RULING ON MOTIONS
vs.
Case number 940600742
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.
Judge KAY L. MCIFF
Defendant's.
This matter came before the court on June 5, 1995 on the
following motions: (1) Patterson Construction's Motion for
Summary Judgment dated May 5, 1995; (2) Patterson's
Construction's Motion to Strike Jury Demand dated April 20, 1995;
and (3) Patterson Construction's Request for Relief from Order
Granting Possession of Property to Plaintiffs dated April 14,
1995.

Douglas L. Neeley appeared for plaintiffs.

Ronald G.

Russell and Karen M. Patterson appeared for defendant Patterson
Construction.

Dale M. Dorius appeared by telephonic conference

on behalf of defendants Edwin Donald Olsen, Jay Donald Qlsen, and
Scott Douglas Olsen.

Based on the record herein, the arguments

of counsel, and for good cause appearing the court rules as
follows:
SUMMARY JUDGMENT MOTION
Drawing all inferences in favor of the non-movant, the court
finds that there are disputed issues of material fact with regard
to whether Larry Patterson had an agency relationship with
Patterson Construction and whether Patterson Construction

)

•)

, Case number 940600742, page -2qualifies as a bona fide purchaser within the requirements of the
Utah Recording Act.

In addition, the court finds there to be

disputed issues of material fact which, if resolved in favor of
plaintiffs, may entitle plaintiffs to a decree of specific
performance.
LEAVE TO AMEND
The way the pleadings are currently postured, the court has
some reservation about the adequacy of the fraud claim stated by
plaintiffs; but since the matter has not been set for trial, and
under rule 15-1 which provides for generosity

of amending

pleadings, and the court not being able to see any prejudice or
any undue delay arising from amending the pleadings, the court
will allow the plaintiff that opportunity, including the adding
of an additional defendant.

The defendants may thereafter, and

in their sole discretion and by appropriate motion,

challenge

the adequacy of the plaintiffs' amended fraud claim.
JURY DEMAND
Based on the holding in In re Estate of Grimm, 784 p. 2d 1238
(Utah App. 1989), the court concludes that plaintiffs are
entitled to a jury trial on the issues of fact raised in there
legal claims. The court will employ special interrogatories to
the extent that might be necessary and will make sure that the
court deals with the equitable issues and that the only issues
that are left exclusively for the jury
appropriate for jury determination.

be those that are

The court, however, does not

foreclose the possibility of utilizing the jury for the purpose
of advisory findings.
POSSESSION
The court declines to revisit the issue of possession which was
resolved in a hearing held on April 5th, 1995:

The court is of

)

, Case number 940600742, page -3the opinion that it as well as counsel for both parties took a
practical approach at such hearing, and if there was not a full
agreement there was at least acquiescence to some extent in the
plaintiffs remaining in possession for the currant farming
season, with the necessity of accounting for crops taken
depending upon the outcome of the case.

The court previously

ruled, and now reinforces, that the plaintiffs' possession under
the temporary order shall not be allowed in evidence for the
purpose of determining plaintiffs' entitlement to recover under
their claims to quiet title and for specific performance.
SCHEDULING
The pretrial and trial scheduling dates previously established
are vacated.

The court will conduct a scheduling conference on

a date to be determined hereafter.

)

, Case number 940600742, page -4-

CERTIFICATE OF SERVICE
un Hugust
1995 a copy of the above Decision and Order was
sent to each of the following by the method indicated:

IS*.:

Addressee

Method <n-ii- m £.™0n. ^,>

DOUGLAS L. NEELEY
ATTORNEY AT LAW
96 SOUTH MAIN 5-15
EPHRAIM, UT 84627

KAREN M. PATTERSON
ATTORNEY AT LAW
48 WEST NOVA DRIVE
AMERICAN FORK, UT 84003

Addressee

Method

(gall,

RONALD G. RUSSELL
ATTORNEY AT LAW
185 SOUTH STATE STREET
SUITE 1300
P.O. BOX 11019
SALT LAKE CITY, UT 84147
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DISTRICT COURT, STATE OF UTAH
SANPETE COUNTY
160 North Main, Manti, Utah 84642
Telephone (801) 835-2131 Facsimile (801) 835-2135

ROBERT K. YOUNG, and WINN P
YOUNG,
Plaintiffs,
ORDER IN RE: REQUEST FOR
RECUSAL
vs.
Case number 950600742
EDWIN DONALD OLSEN, JAY
DONALD OLSEN, SCOTT DOUGLAS
OLSEN, PATTERSON
CONSTRUCTION, INC. and LARRY
PATTERSON,
Judge K. L. Mclff
Defendants.

RECITALS
Defendant Larry Patterson has filed with the Court the attached letter
dated September 14, 1995. In the final paragraph thereof, the said Defendant requests
the appointed judge to recuse himself. Subsequently, the said Defendant retained
counsel who has filed a Notice to Submit for Decision.
ORDER
The request for recusal contained in the attached letter fails to conform to
the applicable rules or statutes, and accordingly, it is denied. The Court declines any

')

)

comment on the accuracy or adequacy of the allegations contained in the attached
letter.

Dated this

to@§day
of October, 1995.

K.L. Mclff; DisTrlcnudgi

CERTIFICATE OF SERVICE
On October- ,$3 , 1995 a copy of the above ORDER IN RE: REQUEST FOR
RECUSAL was sent to each of the following by the method indicated:
Addressee

Method

(Mail, in Person. Fax)

Ms. Karen M. Patterson, Esq.
48 West Nova Drive
American Fork, UT 84003

[m]

Mr. Dale M. Dorius, Esq.
29 South Main
Brigham City, UT 84302

[m]

Mr. Douglas L. Neeley, Esq.
96 South Main 5-15
Ephraim, UT 84627

[m]

Addressee

Method

(Mail, in Person. Faxl

Mr. Ronald G. Russell, Esq.
KIMBALL, PARR, WADDOUPS,
BROWN & GEE
185 South State St. Suite 1300
P. O. Box 11019
Salt Lake City, UT 84147

[m]

Mr. Keith L. Stoney, Esq.
1016 E. 1300 N.
American Fork, UT 84003

[m]

Larry Patterson
4 8 West Nova Drive
American Fork, Utah 84003
(801) 756-5344
September 14, 1995
The Honorable Kay L. Mclff
Sixth District Court
160 North Main
Manti, Utah
84642
Subject:

^

Bob & Wynn Young v. Larry Patterson,
Lawsuit No. 940600742

Dear Judge Mclff:
Please don't take this as an insult.
I'm just a Deputy
Sheriff for Utah County (12 years). But I have been told by a lot
of people in town and local attorneys that it is not right that you
should be deciding this case to which I am now a defendant. They
told me some things that make me think that you should not be the
judge in this case.
1.
2.
3.
4.
4.
5#
6.
7.
8.

9.
10.
11.

YOUR RELATIONSHIP WITH THE YOUNG PLAINTIFFS
The town of Sterling is a very small town area of only about
300 or 400 people.
Your parents and you were born and raised in Sterling and you
know everybody in town and went to church with them (only one
LDS ward).
Your father was the Mayor of Sterling for twelve or more
years. Bob Young's father also served as Mayor in Sterling.
Your father and mother still live in Sterling and go to church
with the Young plaintiffs and their parents, just like you
used to, every Sunday at the local LDS ward.
Your mother and Plaintiff Bob Young's mother are best of
friends and have been for years and years.
Your mother and Bob Young's mother are both members of The
Daughters of the Utah Pioneers, an elite group of only 10 or
so women.
While your father and/or Bob Young's father was Mayor, you
were hired as the town's attorney and represented them for
fifteen or so years until you became a judge this year.
While you were the attorney for Sterling, Plaintiff Bob Young
was on the Sterling City Council. Plaintiff Wynn Young was
also the City Clerk while you were the Sterling attorney.
While you were the Sterling attorney, at the request of Bob
and Wynn Young (Plaintiffs), you drafted a petition for the
Youngs to remove our cattle crossing posts and to take
Patterson's road for public use.
This petition was signed by your mother, father, sister and
brother-in-law.
At the request of the Youngs, another petition to take a
Patterson road was drafted, and your mother, father, sister
and brother-in-law signed that one also.
I understand you may have received information and input from
others without "equal time" on my part.

1.
2.
3.
4.
5.
6.

YOUR RELATIONSHIP WITH OLSEN DEFENDANTS
The Olsen defendants were also from Sterling, since 1880.
Defendant Don Olsen was your Bishop while you were on an LDS
mission and when you came home to Sterling.
Defendant Don Olsen speaks very highly of you and thinks of
you as a close personal friend.
Defendant Don Olsen says that when he sees you, you two hug
each other and talk about your personal lives.
Defendant Don Olsen said you have represented him as his
attorney in the past.
Defendant Don Olsen told me you even represented him in the
land acquisition contract for the property next to the 10
acres which are at issue in this lawsuit. I now lease and
have an option to buy all of the land that you helped Olsens
buy. (The Youngs previously leased this property and they are
still trying to obtain it even though they know I have the
purchase option.)

My previous attorney told me that you probably should step
down on your own because the Utah Statutes say that you should. He
said that good ol' boys are not suppose to judge their buddies.
When he left he gave me two Utah State laws to look at. Those
State laws say, in 78-7-1., "(1) Except by consent of all parties,
no justice, judge, or justice court judge may sit or act in any
action or proceeding: (c) when he has been attorney or counsel for
either party in the action or proceeding." Also, another section,
78-7-28., "(1) A justice, judge, or justice court judge of any
court of this state in accordance with the procedure prescribed in
this section, may be removed from office, suspended, censured,
involuntarily retired, or publicly or privately reprimanded for:
(e) conduct prejudicial to the administration of justice which
brings a judicial office into disrepute."
I am not currently represented by counsel. My wife is an
attorney, but she already represents another party in this lawsuit.
She is concerned that I may prejudice you further with this letter
if this causes you discomfort or resentment. Please don't take it
wrong. I just want to be treated fairly. How fair is it if you're
friends with everyone but me. I'm not sure what she will do, but
I know they are thinking about a formal complaint or something.
It seems to me that you are just too good of friends with
everyone involved from your home town, but me. It just doesn't
look right when you rule for people that are and have been your
friends, friends of your family since you were born, neighbors, and
your church Bishop. Please consider this a formal request to step
down from this matter and let someone who may not be as prejudiced
listen to this case. It would only be fair that you have someone
else start all over so that everything looks right. Thank you for
your time and please don't hold this against me.
Sincerely,

P
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Larry^Patterson
cc:

Utah Supreme Court; Ron Russell; Dale Dorius; Doug Neeley;
Karen Patterson
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LARRY PATTERSON
48 W. Nova Dr.
American Fork, UL 84003
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Telephone (801) 835-2131 Facsimile (801) 835-2135

ROBERT K. YOUNG, and WINN P.
YOUNG,
Plaintiffs,

ORDER IN RE: REQUEST FOR
RECUSAL
vs.
Case number 9B0600742
*

EDWIN DONALD OLSEN, JAY
DONALD OLSEN, SCOTT DOUGLAS
OLSEN, PATTERSON
CONSTRUCTION, INC. and LARRY
PATTERSON,

Judge K. L. Mclff
Defendants.

RECITALS
Defendant Larry Patterson has filed with the Court the attached letter
dated September 14, 1995. In the final paragraph thereof, the said Defendant requests
the appointed judge to recuse himself. Subsequently, the said Defendant retained
counsel who has filed a Notice to Submit for Decision.
ORDER
The request for recusal contained in the attached letter fails to conform to
the applicable rules or statutes, and accordingly, it is denied. The Court declines any

comment on the accuracy or adequacy of the allegations contained in the attached
letter.

\CS&

Dated this I ' d a v of October, 1995.

CERTIFICATE OF SERVICE
On October ,$3 , 1995 a copy of the above ORDER IN RE: REQUEST FOR
RECUSAL was sent to each of the following by the method indicated:
Addressee

Method

(Mail, in Person. Fax)

Ms. Karen M. Patterson, Esq.
48 West Nova Drive
American Fork, UT 84003

[m]

Mr. Dale M. Dorius, Esq.
29 South Main
Brigham City, UT 84302

[m]

Mr. Douglas L. Neeley, Esq.
96 South Main 5-15
Ephraim, UT 84627

[m]

Addressee

Method

(Mail, in Person. Fax)

Mr. Ronald G. Russell, Esq.
KIMBALL, PARR, WADDOUPS,
BROWN & GEE
185 South State St. Suite 1300
P.O. Box 11019
Sail Lake City, UT 84147

[m]

Mr. Keith L. Stoney, Esq.
1016 E. BOON.
American Fork, UT 84003

[m]

Larry Patterson
48 West Nova Drive
American Fork, Utah 84003
(801) 756-5344
September 14, 1995
The Honorable Kay L. Mclff
Sixth District Court
160 North Main
Manti, Utah
84642
Subject:

Bob & Wynn Young v. Larry Patterson,
Lawsuit No. 940600742

Dear Judge Mclff:
Please don't take this as an insult.
I'm just a Deputy
Sheriff for Utah County (12 years). But I have been told by a lot
of people in town and local attorneys that it is not right that you
should be deciding this case to which I am now a defendant. They
told me some things that make me think that you should not be the
judge in this case.
1.
2.
3.
4.
4.
5.
6.
7.
8.

9.
10.
11.

YOUR RELATIONSHIP WITH THE YOUNG PLAINTIFFS
The town of Sterling is a very small town area of only about
300 or 400 people.
Your parents and you were born and raised in Sterling and you
know everybody in town and went to church with them (only one
LDS ward).
Your father was the Mayor of Sterling for twelve or more
years. Bob Young's father also served as Mayor in Sterling.
Your father and mother still live in Sterling and go to church
with the Young plaintiffs and their parents, just like you
used to, every Sunday at the local LDS ward.
Your mother and Plaintiff Bob Young's mother are best of
friends and have been for years and years.
Your mother and Bob Young's mother are both members of The
Daughters of the Utah Pioneers, an elite group of only 10 or
so women.
While your father and/or Bob Young's father was Mayor, you
were hired as the town's attorney and represented them for
fifteen or so years until you became a judge this year.
While you were the attorney for Sterling, Plaintiff Bob Young
was on the Sterling City Council. Plaintiff Wynn Young was
also the City Clerk while you were the Sterling attorney.
While you were the Sterling attorney, at the request of Bob
and Wynn Young (Plaintiffs), you drafted a petition for the
Youngs to remove our cattle crossing posts and to take
Patterson's road for public use.
This petition was signed by your mother, father, sister and
brother-in-law.
At the request of the Youngs, another petition to take a
Patterson road was drafted, and your mother, father, sister
and brother-in-law signed that one also.
I understand you may have received information and input from
others without "equal time" on my part.

1

1.
2.
3.
4.
5.
6.

YOUR RELATIONSHIP WITH OLSEN DEFENDANTS
The Olsen defendants were also from Sterling, since 1880.
Defendant Don Olsen was your Bishop while you were on an LDS
mission and when you came home to Sterling.
Defendant Don Olsen speaks very highly of you and thinks of
you as a close personal friend.
Defendant Don Olsen says that when he sees you, you two hug
each other and talk about your personal lives.
Defendant Don Olsen said you have represented him as his
attorney in the past.
Defendant Don Olsen told me you even represented him in the
land acquisition contract for the property next to the 10
acres which are at issue in this lawsuit. I now lease and
have an option to buy all of the land that you helped Olsens
buy. (The Youngs previously leased this property and they are
still trying to obtain it even though they know I have the
purchase option.)

My previous attorney told me that you probably should step
down on your own because the Utah Statutes say that you should. He
said that good ol' boys are not suppose to judge their buddies.
When he left he gave me two Utah State laws to look at. Those
State laws say, in 78-7-1., "(1) Except by consent of all parties,
no justice, judge, or justice court judge may sit or act in any
action or proceeding: (c) when he has been attorney or counsel for
either party in the action or proceeding." Also, another section,
78-7-28., "(1) A justice, judge, or justice court judge of any
court of this state in accordance with the procedure prescribed in
this section, may be removed from office, suspended, censured,
involuntarily retired, or publicly or privately reprimanded for:
(e) conduct prejudicial to the administration of justice which
brings a judicial office into disrepute."
I am not currently represented by counsel. My wife is an
attorney, but she already represents another party in this lawsuit.
She is concerned that I may prejudice you further with this letter
if this causes you discomfort or resentment. Please don't take it
wrong. I just want to be treated fairly. How fair is it if you're
friends with everyone but me. I'm not sure what she will do, but
I know they are thinking about a formal complaint or something.
It seems to me that you are just too good of friends with
everyone involved from your home town, but me. It just doesn't
look right when you rule for people that are and have been your
friends, friends of your family since you were born, neighbors, and
your church Bishop. Please consider this a formal request to step
down from this matter and let someone who may not be as prejudiced
listen to this case. It would only be fair that you have someone
else start all over so that everything looks right. Thank you for
your time and please don't hold this against me.
Sincerely,

P

l + L-

Larrjr Patterson
cc:

Utah Supreme Court; Ron Russell; Dale Dorius; Doug Neeley;
Karen Patterson

I ~ I^Jp. j

- ^

MfiftVAATTeflSoiv
48 W. Nova Dr.
American Fork, Ut 84003

^^
l

JjidJ

C m ^ ,

UK L

OrsitrJ £<W
^

Addendum J

KEITH L. STONEY
Attorney at Law

1016 East 1300 North
American Fork, Utah 84003
(801) 756-6206
January 26, 1996
VIA HAND DELIVERY
The Honorable Boyd L. Park
FOURTH DISTRICT COURT
125 North 100 West
Provo, UT 84603
Re:

Young v. Olsen, et al., Civil No. 940600742
Disqualification Referral From Sixth District Court

Dear Judge Park:
On January 23, 1996, we were advised by Judge Mclff's clerk in
Richfield that Larry Patterson's Affidavit in Support of
Disqualification of Judge Mclff in the captioned matter was
referred to you on January 22, 1996. Although we have still not
received this formal notification from the Sixth District, we
believe it appropriate to direct the attached to your attention.
My client, however, did receive through his other attorney in
a related matter, a copy of Judge Mclff's Order which directs
another certification of disqualification to you. Judge Mclffs
reference in that Order to "speculation, innuendo, irrelevant or
unsupported allegations" prompts me to submit the following:
1.
2.
3.

Affidavit of Gary B. Stanford, M.D. Re: Mclffs
Affidavit of Edwin Donald Olsen
Deposition Transcript of John Lee Ludvigson

My client and I deliberated the seriousness of the
disqualification issue. We did a lot of soul searching before
filing his Affidavit. We are concerned that the stronger of the
two Affidavits, the one in the captioned matter, has not yet
reached you. Since the related matter contains many of the same
parties and witnesses as the captioned matter, we believe Judge
Mclff's prejudice disqualifies him in both cases.
We are also concerned because Judge Mclff issued a farreaching Memorandum Decision in the captioned matter after Larry
Patterson's Affidavits to Disqualify were filed with the Court. We
have filed an objection to his Memorandum, not only because it was
issued after the filing of the Affidavits, but because Judge Mclff
unilaterally introduced and briefed new arguments on behalf of the
Plaintiffs to the detriment of my client.

We also attach the following:
4.
5.

Memorandum Decision
Objection to Memorandum Decision

We appreciate your review of this matter.
Re sped:f ul)ly,
A

>1'

Keith/'L. Stoney
Attorney for Defendant Larry Patterson
cc:

Larry Patterson
Karen Patterson, Esq.
Ronald G. Russell, Esq.
Dale M. Dorius, Esq.
Douglas L. Neeley, Esq.
Sixth District Court
MAILING CERTIFICATE

I hereby certify that I caused to be mailed via U. S. Mail,
postage prepaid, a true and correct copy of the foregoing Letter,
with attachments, this ,,.r;/.^day of January, 1996, to the following:
Douglas L. Neeley, Esq.
Attorney for Plaintiffs
96 South Main 5-15
Ephraim, UT 84627
Dale M. Dorius, Esq.
Attorney for Olsens
29 South Main
Brigham City, UT 84302
Karen M. Patterson, Esq.
Co-Counsel for Patterson Construction
48 West Nova Drive
American Fork, UT 84003
Ronald G. Russell, Esq.
KIMBALL, PARR, WADDOUPS, BROWN & GEE
Co-Counsel for Patterson Construction
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, UT 84147
SIXTH DISTRICT COURT
160 North Main
Manti, Utah 84642
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IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN P. YOUNG

MOTION TO ALLOW PLAINTIFF
YOUNGS TO SUBMIT
MEMORANDUM AND COUNTERAFFIDAVIT IN RESPONSE
TO DEFENDANT LARRY
PATTERSON'S RULE 63
MOTION

Plaintiffs,
vs.
EDWIN DONALD OLSEN, JAY
DONALD OLSEN, SCOTT DOUGLAS
OLSEN, PATTERSON CONSTRUCTION,
INC., and LARRY PATTERSON

Civil No. 940600742
JUDGE KAY L. McIFF

Defendants.

LARRY PATTERSON
Third-Party Plaintiff,
vs.
CENTRAL UTAH TITLE, INC., a
Utah Corporation
Third-Party Defendant.
COME NOW THE Plaintiffs, Robert K. Young and Wynn P. Young, by
and

through

their

counsel,

Douglas

L.

Neeley,

and

hereby

respectfully move this Court for an Order allowing the Youngs to
submit Memoranda and Counter-Affidavit in response to Defendant

YOUNG V OLSEN, ETAL
Civil No. 940600742
Page 2
Larry Patterson's Rule 63 Motion.

This Motion is based upon the

following Memorandum.
MEMORANDUM
Background
The matter is before the Court pursuant to a Rule 63 Motion
filed by Defendant Larry Patterson alleging bias and prejudice
respecting

Sixth District Court Judge Kay L. Mclff.

Larry

Patterson has also filed an Affidavit of bias and prejudice
respecting Judge Mclff in Case No. 950600879.
On October 11, 1996, the Honorable Judge Kay L. Mclff signed
Orders certifying Affidavit of Disqualification to Judge Ray M.
Harding, Sr. in this case as well as Case No. 950600879.
Argument
Point I
(Rule 63(b) Utah Rules of Civil Procedure permits the
filing of Memoranda and Affidavits by the Youngs)
Rule 63(b) of the Utah Rules of Civil Procedure allows a party
to seek a review of any affidavit of bias and prejudice after the
trial judge questions the legal sufficiency of the affidavit. Rule
63(b) states in pertinent part that:

"No party shall be entitled

in any case to file more than one affidavit; and no such affidavit
shall be filed unless accompanied by a certificate of counsel of

YOUNG V OLSEN. ETAL
Civil No. 940600742
Page 3
shall be filed unless accompanied by a certificate of counsel of
record that such affidavit and application are made in good faith."
The Utah Supreme Court in State v Poteet, 692 P.2d 760 (Utah
1984) characterized an affidavit of bias and prejudice as more like
a motion than a separate action. The language from the rule quoted
above, clearly contemplates that the other party may file, with the
reviewing judge, an affidavit if it is accompanied by a certificate
of counsel that the affidavit is made in good faith. The Supreme
Court, by characterizing an affidavit of bias and prejudice to be
more like a motion, clearly indicates that a party may respond as
they would to any other motion.
The Court of Appeals in Barnard v MurphyP 852 P.2d 1023, 1025
(Ct. App. 1993), although not specifically addressing the question
of opposing memorandum and affidavit, noted in foot note 2 that:
"Both parties conceded at oral argument that the judge to whom a
Rule

63(b)

affidavit

is

certified

may

request

supporting

memoranda."
The Utah Supreme Court in commenting upon Barnard v Murphy.
and whether the reviewing judge can request legal memoranda from
the parties, stated:
As the parties and the court acknowledged in
Barnard. the reviewing judge may request legal
memoranda from the parties on the sufficiency

YOUNG V OLSEN. ETAL
Civil No. 940600742
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of the affidavit, and certainly either party
would be entitled to include record references
in those memoranda.
Young v Patterson. 298 Utah Adv. Rep. 7, 8, (Utah 1996).
The notion that the opposing party to an affidavit alleging
bias and prejudice, although not specifically set forth in Rule
63(b), may submit memoranda and affidavit in order to facilitate
the reviewing judge's determination as to the legal sufficiency of
the affidavit, is supported by case law as set forth above.
Point II
(In the interest of justice and fair play# the Youngs
should be allowed to respond)
The policy behind Rule 63(b) is to insulate trial judges from
becoming involved in deciding upon their own impartiality when that
impartiality
prejudice.

is questioned

by an affidavit

alleging bias and

The rules operation renders trial judges unable to

defend against false and inaccurate allegations.

See e.g. Young v

Patterson. id at 8.
Rule 63(b) can be abused when counsel or parties file false or
misleading affidavits that appear to be legally sufficient.

The

only check upon parties and their counsel, if a false or misleading
affidavit is filed, is to allow the opposing party to respond so
that the reviewing judge can have all of the information when

YOUNG V OLSEN, ETAL
Civil No- 940600742
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making his decision.

-y*,?
This even handed approach is fair to both

parties and will help the reviewing judge deciding upon the merits
of the affidavit.
Fair play and the interest of justice for all parties dictates
that the opposing party be allowed to respond to an affidavit of
bias and prejudice.
CONCLUSION
Based upon the foregoing, the Plaintiff Youngs respectfully
submit that they be allowed to submit memoranda of law and an
affidavit in response to the certification for Larry Patterson's
Rule 63 Affidavit.
DATED this

x<

day of October, 1996.

DOUGLAS L. NEELEY
Attorney for Plai

YOUNG V OLSEN, ETAL
Civil No. 940600742
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CERTIFICATE OF MAILING
I do hereby certify that on this Qr'
day of October, 1996, I
mailed a true and correct copy of the foregoing Motion To Allow
Plaintiff Youngs To Submit Memorandum And Counter-Affidavit In
Response To Defendant Larry Patterson's Rule 63 Motion, postage
prepaid, to the following:
Mr. Keith L. Stoney
Attorney for Defendant Larry Patterson
1016 East 1300 North
American Fork, Utah 84003
Mr. Dale M. Dorius
Attorney for Defendants Olsen
29 South Main
Brigham City, Utah 84302
Mr. Todd R. Cannon
Attorney for Dr. Gary Stanford
4770. South 900 East #101
Salt Lake City, Utah 84117
Mr. George E. Brown
Attorney for Larry Patterson
#6 West Main Street Suite B
American For, Utah 84003
Ms. Karen M. Patterson
Attorney for Defendant Patterson Construction
48 West Nova Drive
American Fork, Utah 84003
Mr. Ronald G. Russell
Attorney for Defendant Patterson Construction
185 S. State, Suite 3000
Salt Lake City, Utah 84111
Judge Ray M. Harding, Sr.
Fourth District Court
P.O. Box 1847
Provo, Utah 84603
Mr. Ross C. Blackham
Attorney for Central Utah Title
160 North Main
Manti, Utah 84642

BARNARD v. MURPHY
Cite as 852 P J d 1

by the jui / clarifies the ambiguity one way
or the other. Recourse must therefore be
had to other established legal doctrines to
properly resolve this appeal.
[20] First, under well established contract interpretation principles, if a court
after considering all extrinsic evidence "is
still uncertain as to the intention of the
partiesf,] . . . ambiguities should be construed against the drafter." Wilfaim v.
Interstate Elec, 748 P.2d 582, 585 (Utah
App.1988), cert dismissed, 774 P.2d 1149
(Utah 1989). While UDOT did not draft
the verbiage in question, it wishes to stand
in the same position as the party that did.
It would be unfair to hold that a party,
such as UDOT, which paid no consideration
for benefits under a contract, could stand
in the place of the drafter to avail itself of
the agreement's benefits, but could escape
any adverse consequences inherent in such
a capacity. Thus, ambiguous terms in the
release "are construed against the party
employing them," Simonson, 728 P.2d at
1001, in this case, UDOT.
[21,22] Second, when a party not specifically nimed in a release attempts to
avail itself of the release, that party bears
the burden of proving it is an intended
beneficiary >f the release. See McCullough v. ethany Medical Center, 235
Kan. 732, 'S3 P.2d 1258, 1263-64 (1984).
Such a TV\Q comports with the principle
that the j irty asserting a fact as true
bears the burden of proving that fact.
Here, UD( ? asserts as part of its defense
that by u ing particular words, the contracting pa. ties intended to release it of all
liability, I t , as explained above, UDOT
has shown us absolutely no evidence to
support th: ' assertion. It has not met its
burden of proving that the ambiguous
phrase "ai r and all other persons, firms
and corpor tions" was intended by the parties to en< >mpass governmental entities.
CONCLUSION
The rele.se agreement is ambiguous
with respec to the contracting parties' intent to rel \se UDOT from liability. Because no e\ dence supported the jury's conclusion thai the parties intended to release

Utah
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UDOT, we reverse the jury verdict, construe the contract against UDOT, and conclude Krauss did not release UDOT from
liability. Accordingly, we remand for a
new trial.
GARFF and GREENWOOD, JJ., concur.

Brian M. BARNARD, Petitioner,
v.
The Honorable Michael MURPHY,
Judge, Third District Court in and
for Salt Lake County, Respondent.
No. 930136-CA.
Court of Appeals of Ut \h.
April 29, 1993.

Petition for writ of mandamus was
filed to compel the Third District Court,
Salt Lake County, Michael Murphy, J., to
comply with rule stating options available
to trial judge in response to filing of affidavit alleging bias or prejudice. The Court of
Appeals held that trial court failed to comply with rule.
So ordered.

1. Judges <s=51(4)
Judge acted impropc ly by characterizing and ruling on affidavit alleging bias or
prejudice as if it were motion, and by making reference to his decisio* ; on motions to
disqualify in two other ca^ >, which risked
improperly influencing rev< w by different
judge after certification i ;>ass upon legal
sufficiency of affidavit Mules Civ.Proc,
Rule 63(b).
2. Judges <3=*51(4)
Procedure set out in -ule stating options available to trial judi' in response to
filing of affidavit alleging 1 ias or prejudice
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contemplates expeditious action to minimize delay in adjudication and disposition
of pending cases. Rules Civ.Proc, Rule
63(b).

7. In Re: Name Change of Richard
Anthony Carroll, Case No. 93-390-029G
NC affidavit filed—March 24, 1993 notice
to submit filed—March 21, 1993

Pursuant to Rule 63(b), petitioner filed
affidavits alleging prejudice and bias by
Judge Michael Murphy in seven cases pending in the Third District Court in and for
Salt Lake County. Those cases are:
1. Montgomery v. Montgomery,
Case
No. 90-490-3394 DA affidavit filed—December 7, 1992 notice to submit filed—
January 19, 1993
2. State v. Blood & Phillips, Case No.
92-090-0397 DA affidavit filed—December 7, 1992 notice to submit filed—January 19, 1993
3. Morris v. Morris, Case No. 89-4903019 DA affidavit filed—January 5, 1993
notice to submit filed—January 19, 1993
4. Shelley (Brand) v. Shelley, Case No.
90-490-1380 DA affidavit filed—January
5. 1993 notice to submit filed—January
19, 1993
5. Jensen v. Frasier (Jensen), Case No.
91-490-3233 DA affidavit filed—March
24, 1993 notice to submit filed—March
24, 1993
G. In Re: Adoption of J. JR., Case No.
93-290-0103 AD affidavit filed—March
24, 1993 notice to submit filed—March
24, 1993

[1] The sole issue before this court is
whether Judge Murphy complied with tho
procedures mandated by Rule 63(b), Utah
Rules of Civil Procedure in his treatment of
the affidavits. 1 Rule 63(b) provides:
Whenever a party to any action or proceeding, civil or criminal, or his attorney
shall make and file an affidavit that the
judge before whom such action or proceeding is to be tried or heard has a bias
or prejudice, either against such party or
his attorney or in favor of any opposite
party to the suit, such judge shall proceed no further therein, except to call in
another judge to hear and determine the
matter.
Every such affidavit shall state the
facts and the reasons for the belief that
such bias or prejudice exists, and shall be
filed as soon as practicable after the case
has been assigned or such bias or preju, dice is known. If the judge against
whom the affidavit is directed questions
the sufficiency of the affidavit, he shall
enter an order directing that a copy
thereof be forthwith certified to another
judge (naming him) of the same court or
of a court of like jurisdiction, which
judge shall then pass upon the legal sufficiency of the affidavit. If the judge
against whom the affidavit is directed
does not question the legal sufficiency of
the affidavit, or if the judge to whom the
affidavit is certified finds that it is legally sufficient, another judge must bo
called in to try the case or determine the
matter in question. No party shall bo
entitled in any case to file more than one
affidavit; and no such affidavit shall bo
filed unless accompanied by a certificate
of counsel of record that such affidavit
and application are in good faith.
In Montgomery v. Montgomery, Judge
Murphy entered an order on February 9,
1993, which incorrectly characterized a

1. In State v. Blood <fr Phillips, Case No. 92-0900397 DA, petitioner filed a motion for recusal,
which was denied by the trial court, prior to

filing a Rule 63(b) affidavit. No issues pertaining to the motion for recusal are before this
court.

Brian M. Barnard and John Pace, Utah
Legal Clinic, Salt Lake City, for petitioner.
Colin R. Winchester, Gen. Counsel, Administrative Office of the Courts, Salt Lake
City, for respondent.
Before BENCH, BILLINGS and
RUSSON, J J. (Law and Motion).
PER CURIAM:
This matter is before the court on a
petition for extraordinary writ in the nature of mandamus to compel compliance
with Rule 63(b), Utah Rules of Civil Procedure.

HOAGLAND ' •. HOAGLAND
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1025

Cite as 852 P^d 10 15 (UtahApp. 1993)

Rule 63(b) affidavit as a motion to disquali- went beyond the procedure outlined in Rule
fy, incorporated by reference his decisions 63(b). Accordingly, we order Judge Muron motions to disqualify in two other cases, phy to vacate the order of February 9, 1993
including State v. Blood & Phillips, and and to enter an order certifying the affida2
ultimately denied the motion. The order vit, without comment, to a named judge.
also certified the matter to Judge Noel "in The memorandum or law on the issue of
accordance with Rule 63(b) . . . to pass per se recusal suggested by Judge Murphy
upon the legal sufficiency of the affidavit." and requested by Judge Noel is not gerJudge Noel subsequently directed petition- mane to the issue of disqualification for
er to file a memorandum of law "address- bias or prejudice under Rule 63(b).
ing whether or not counsel's lawsuit
[2] Petitioner's further contention is
against the assigned Judge necessitates
that Judge Murphy has improperly delayed
per se recusal," apparently as a result of a
action on the affidavits filed in the other
reference in Judge Murphy's February 9,
six identified cases. We agree that the
1993 order to his decision on a motion for
procedure set out in Rule 63(b) contemrecusal in State v. Blood & Phillips.
Petiplates expeditious action to minimize delay
tioner contends that Judge Murphy failed
in adjudication and disposition of pending
to comply with Rule 63(b) by characterizing
cases. Therefore, we further order Judge
and ruling on the affidavit as if it were a
Murphy to immediately act upon the Rule
motion, and by making reference to his
'
63(b)
affidavits filed in the remaining six
decisions in other cases, which risked imcases
identified herein by making a deterproperly influencing the review by Judge
mination
whether or not he questions the
Noel after certification. We agree.
legal sufficiency of the affidavits, and on
Rule 63(b) clearly states the options that basis, either recusing himself or certiavailable to a trial judge in response to the fying the affidavits to a named judge.
filing of an affidavit alleging bias or prejudice. "If the judge against whom the affidavit is directed questions the sufficiency
of the affidavit, he shall enter an order
directing that a copy thereof be forthwith
certified to another judge (naming him) of
the same court or of a court of like jurisdiction, which judge shall then pass upon the
Joy A. HOAGLAND, Plaintiff
legal sufficiency of the affidavit" In the
and Appellant,
alternative, if the judge does not question
v.
the legal sufficiency of the affidavit, a substitute judge "must be called in to try the
Colin G. HOAGLAND, Defendant
case or determine the matter in question/'
and Appellee.
The rule further provides that upon receipt
No. 920340-CA.
of the affidavit, the judge against whom it
f
is directed "shall proceed no further thereCourt of Appeals of Utah.
in, except to call in another judge to hear
May 7, 1993.
and determine the matter."
The clear import of Rule 63(b) is that a
judge against whom the affidavit is directed must either recuse him- or herself, or if
he or she questions the legal sufficiency of
the affidavit, certify the matter to another
named judge for a ruling on its legal sufficiency. The order of February 9, 1993,
2.

Both parties conceded at oral argument that
• u., ; . . i - . . .,> ,..i..^..,

., o . . i .

n'U\
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Wife brought divorce action. The Second District Court, Weber County, Ronald
0. Hyde, J., entered judgment, and wife
appealed. The Court of Appeals, Garff, J.,
held that: (1) trial court did not abuse its
discretion in basing alimony on standard of
certified may request supporting legul memo,

A-

Provo, Utah
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on its own ehaif, and we held (l<at failure to present
it below constituted waiver. Id. i»t 4. In dicta, we then
stated that the issue could not have been raised
without a cross-appeal. Id. Thus, both Henretty and
Sandstrom ndopted holdings primarily based on the
failure of the appropriate party to raise an argument at
the appropriate time rather than on this Court's ability
to address arguments rejected by a lower adjudicator.
To the extent those cases suggested the necessity or
a cross-appeal or a cross-petition where an argument
is raised and rejected below and no change to the
judgment is -ought, we disavow that implication.
6. The flexibility of these terms, depending upon the
legal context, does indeed produce a certain degiee of
confusion. The term "judgment,** for instance, has
been employed variously to describe interlocutory
decisions, verdicts, and verdicts accompanied by
remedies or punishments. It thus becomes all the more
important to focus on the rationale behind the
governing rule rather than according any talisrnanic
significance to the words employed.
7. Of course we do not here imply that the Langnes
doctrine in any way restricts our discretionary power,
when we grant a petition for certiorari, to limit the
issues that will be treated.

Cite a.«
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IN THE SUPREME COURT
OF THE STATE OF UTAH
Robert K. YOUNG and Wynn P. Young,
Plaintiffs,
v.
Larry PATTERSON, Edwin Donald Olscn,
Jay Donald Olsen, Scott Douglas Olsen,
and Patterson Construction, Inc.,
Defendants and Petitioner.
Larry Patterson,
Plaintiff and Petitioner,
v. .
Robert Young and Wynn Young,
Defendants.
No. 960241
FILED: September 3 , 1996
Sixth District, Sanpete County
The Honorable K. L. Mclff
ATTORNEYS:
Douglas L.' Neeley, Ephraim, for the Youngs .
Dale M. Dorius, Brighain City, for the Olsens
Ronald G. Russell, Salt Lake City, and Karen
M. Patterson, American Fork, for Patterson
Construction
George E. Brown, Jr., Keith L. Stoney,
American Fork, for Patterson
Brent M. Johnson, Salt Lake City, for Judge
Mclff

v. Rep", y

7

This opinion is subject to revision before
publication in the Pacific Reporter.
DURHAM, Justice:
This is a petition for an extraordinary writ.
Petitioner Larry Patterson has asked this court to
determine the proper scope of an order for
review of an affidavit of bias or prejudice under
rule 63 of the Utah Rules of Civil Procedure.
He filed such an affidavit respecting Sixth
District Court Judge K. L. Mclff and now asks
this court to prohibit what he characterizes as
"improper comment" on the merits of the
affidavit in Judge MclfFs order of referral.
The pertinent facts are as follows: Patterson
filed an affidavit of prejudice in companion
cases assigned to Judge Mclff. At the time the
affidavit was filed, Patterson had a motion to
dismiss pending in one of the cases. Prior to the
time Judge Mclff received actual notice of the
filing of the affidavit, he issued a memorandum
decision disposing of the motion. The affidavit
of bias alleges, in part, that Judge Mclff s bias
against petitioner is reflected by the judge's
delay in ruling on the motion to dismiss and by
comments the judge made during a hearing.
Excerpted copies of the hearing transcript were
attached to the affidavit. Judge Mclff, pursuant
to rule 63, referred the affidavit to another
district judge for determination. He wishes,
however, to append two pieces of information
from the record to his order: (1) the date stamp
contained on his memorandum decision (which
shows that the decision was in fact issued before
the judge had any knowledge of the filing of the
affidavit of bias), and (2) additional pages from
the transcript of the hearing in question (which
he asserts will give the referral judge a more
accurate context for assessing the allegation of
bias). Petitioner asks us to prohibit their
inclusion. The issue before us is whether such
material may properly be included in the referral
order pursuant to rule 63.
Rule 63(b) reads in pertinent part:
Disqualification. Whenever a party to any
action or proceeding, civil or criminal, or
his attorney shall make and file an affidavit
that the judge before whom such action or
proceeding is to be tried or heard has a bias
or prejudice, either against such party or his
. attorney or in favor of any opposite party to
the suit, such judge shall proceed no further
therein, except to call in another judge to
hear and determine the matter.
Every such affidavit shall state the facts
and the reasons for the belief that such bias
or prejudice exists, and shall be filed as
soon as practicable after the case has been
. assigned or such bias or prejudice is known.
If the judge against whom the affidavit is
directed questions the sufficiency of the
affidavit, he shall enter an order directing
that a copy thereof be forthwith certified to
another judge . . . o f the same court or of a
court of like jurisdiction, which judge shall
then pass upon the legal sufficiency of the
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Jones, Waldo,
_

brook & McDonough v. Dawson
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references in those memoranda. The referring
affidavit.
In Barnard v. Murphy, 852 P.2d 1023 (Utah judge does not improperly "enter the fray" by
Ct. App. 1993), the court of appeals correctly including record references in the certification
observed, "The clear import of Rule 63(b) is order.
The petition for an extraordinary writ is
that a judge against whom the affidavit is
directed must either recuse him- or herself, or if denied. The order of certification may include
he or she questions the legal sufficiency of the the specific portions of the record referred to in
affidavit, certify the matter to another named this opinion.
Chief Justice Zimmerman, Associate Chief
judge for a ruling on its legal sufficiency." Id.
at 1025. That court also correctly held that it Justice Stewart, Justice Howe, and Justice
was improper for the certification order to Russon concur in Justice Durham's opinion.
contain what amounted to argument or comment
on the necessity for disqualification, including in
that case references to decisions by the referring
Cite u
judge in other cases. Id. We agree with the
298 Utah Adv. Rep. 8
Barnard court that the dimensions of a rule
63(b) proceeding are extremely circumscribed.
The policy of the rule is to insulate trial judges
IN THE SUPREME COURT
from participating in unseemly disputes
OF THE STATE OF UTAH
regarding their impartiality and thereby to
preserve the appearance (as well as the actuality)
WALDO, HOLBROOK &
of the detachment necessary to the legitimacy of JONES,
a Utah professional
our court system. It is true that the rule's McDONOUGH,
operation will render a trial judge unable to corporation,
defend against false or inaccurate allegations.
Plaintiff, Appellee, and Cross-Appellant,
The last sentence of the rule, however, provides
v.
that counsel must file, along with an affidavit of Jerilyn Shelton DAWSON,
tt
bias, a certificate . . . that such affidavit and
Defendant,
Appellant,
and
application are made in good faith." Should the
Cross-Appellee.
judge reviewing the affidavit discover a lack of
good faith, disciplinary sanctions could be No. 940595
imposed. Of course, in the final analysis, the
rule is vulnerable to abuse by unscrupulous FILED: September 6, 1996
parties or their counsel, since an affidavit may Fifth District, Washington County
be false but not demonstrably so and therefore The Honorable J. Philip Eves
legally "sufficient" for purposes of the rule. We
are persuaded, however, that the potential for ATTORNEYS:
abuse is preferable to the alternative of requiring D. Williams Ronnow, John J. Walton, St.
or permitting trial judges to engage in disputes
George, for plaintiff
about their capacity to hear cases when their Joseph Harlan Burns, Cedar City, for
impartiality has been questioned.
defendant
This case, however, presents a slightly
different question than did Barnard. The trial
judge in Barnard sought to
include
argumentative material outside the record in the , This opinion is subject to revision before
publication in the Pacific Reporter.
case, which the court of appeals characterized as
creating the "risk [of] improperly influencing the HOWE, Justice:
review by [the second judge] after certification."
Defendant Jerilyn Shelton Dawson appeals
Id. In this case, Judge Mclff seeks only to from a judgment for attorney fees entered
include specific portions of the record in the against her based on findings that plaintiff law
case that are relevant to the allegations in the firm Jones, Waldo, Holbrook and McDonough
affidavit and that will enhance the context of did not establish a "cap" on its attorney fees for
review for the certifying judge. We cannot see representing Dawson in her divorce action. She
how portions of the record, submitted without assails the trial court's decision that collateral
comment and without editing, could create a risk estoppel and res judicata barred her from
of improperly influencing the reviewing judge. relitigating in this action the amount of attorney
Therefore, although we agree with petitioner fees which the divorce court found reasonable in
that rule 63 permits only an order of the underlying divorce action. The judgment
certification with no advocacy or comment, we awarded plaintiff fees for the trial and appeal
hold that it is permissible for the certifying representation of Dawson in her divorce action,
judge to append relevant portions of the record together with interest and court costs, and
to the order. As the parties and the court granted plaintiff foreclosure of its attorney's lien
acknowledged in Barnard, the reviewing judge on her residence. Plaintiff cross-appeals from
may request legal memoranda from the parties the trial court's judgment that it is not entitled to
on the sufficiency of the affidavit, and certainly attorney fees for pro se representation in this
either party would be entitled to include record
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Attorney for Plaintiffs
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IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN P. YOUNG
Plaintiffs,
vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
LARRY PATTERSON, and
PATTERSON CONSTRUCTION, INC.

AFFIDAVIT OF PLAINTIFFS
ROBERT K. YOUNG &
WYNN P. YOUNG
Civil NOS. 940600742
950600879
JUDGE KAY L. MCIFF

Defendants.
STATE OF UTAH

)
:ss.
COUNTY OF SANPETE)
We, Robert K. Young and Wynn P. Young, husband and wife, after
being duly sworn, deposes and states:
1.

That we are the Plaintiffs in the above-entitled action

and are each over 21 years of age.
2.

That we have personal knowledge of the items set forth in

this Affidavit, except as to those items which are based upon our
information and belief, and would so testify were we called to do
so.

YOUNG V OLSEN. ETAL
Civil Nos. 940600742
950600879
AFFIDAVIT OF PLAINTIFFS
ROBERT K. YOUNG &
WYNN P. YOUNG

3.

That the Young family moved to Sterling in approximately

1962, and have lived in the surrounding area ever since.
4.

That at the time the Young family moved to Sterling, the

town consisted of approximately 206 people.
5.

That we own and operate a small dairy milking operation,

have nine (9) children and have a net income, after dairy expenses,
of less than $25,000.00.
6.

That the Defendant, Larry Patterson, has threatened us in

the past if we didn't bow to his wishes that he would break us.
That his wife is an attorney and lawsuits don't cost him anything
and he has plenty of money and resources to bring us to our knees.
7.

Defendant, Larry Patterson, has made good on his threats

by prolonging this litigation, objecting to every little thing, by
refusing to participate in his own deposition on two (2) different
occasions, has taken six (6) depositions and does whatever he can
to escalate the costs of this lawsuit, intimidate, harass, and
financially ruin us.

2

YOUNG V OLSEN. ETAL
Civil Nos. 940600742
950600879
AFFIDAVIT OF PLAINTIFFS
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8.

That Defendant, Larry Patterson, has sued other residents

of Sterling and has threatened to sue many others•
9.

That the real property that is the subject matter of this

lawsuit is worth only $10,000.00 and is a 10.48 acre piece of
property well outside the City of Sterling.

The money spent on

this lawsuit to date is a lot more than the property is worth.
10.

The Mclff family was living in Sterling at the time we

moved to Sterling, but Judge Kay L. Mclff had moved away and hasn't
lived in Sterling for approximately 33 years.
11.

That Bob has only had a very brief acquaintance with

Judge Mclff many years ago, and Wynn has never had any association
with Judge Mclff until he was assigned
litigation.

as the Judge of this

On information and belief, Judge Mclff never did any

work for the Town of Sterling during any time Bob served on the
Town Council and, in fact, Bob has not had a personal conversation
with Judge Mclff for over 20 years.
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12.

Bob's mother and father have known Judge Mclff's parents

for a long time, as they know most of the people in Sterling,
having lived there for most of their lives.
13.
discussed

Based on information and belief, Bob's parents have never
any part or portion of this

litigation

personally,

privately, socially, or professionally with the Mclff family or
about any member of the Patterson family or Patterson property.
14.

Judge Mclff s mother still lives in Sterling, but his

father has lived in the Mayfield Manor Care Center for more than
seven (7) months and has had alzheiraer's disease for some time
prior to that.
15.

Judge Mclff's father was Mayor for two terms in 1948 and

in 1974. Bob's father served as Mayor in 1966.

Bob served on the

City Council in 1978 and again for approximately a year in 1988
when he resigned because he moved out of the Town of Sterling.
Judge Mclff was not the City Attorney during Bob's service.
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16. Mr, Paul Frischknecht was Sterling City Attorney from
approximately 1978 to 1986.

Various other attorneys have worked

for the City of Sterling from 1986, and our own attorney, Douglas
L. Neeley, served briefly in 1992 through 1993.
17.

That we have not lived in the Town of Sterling since

1989, nor do we own property in the Town of Sterling.
18.

The present litigation does not involve property located

in Sterling, no party to this action lives in Sterling, nor does
this litigation involve the Town of Sterling.
19.

That the petitions Defendant Patterson refers to have

nothing to do with this litigation and, in fact, that issue
involves a road that is not contiguous to the property ownership
dispute that is the subject of this litigation.
20.

That our dispute does not involve, or have anything to do

with, the Town of Sterling and/or it's residents. The dispute is
concerning a breach of contract between Defendant Edwin Donald
Olsen, etal, and ourselves.
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21. Based on information and belief, Edwin Donald Olsen moved
to Sterling in approximately 1960 when he was called as Bishop.
Defendant Olsen moved out of Sterling in approximately 1966. Prior
to moving to Sterling, Defendant Olsen lived in Manti as he does
now.
22.

That Defendant, Edwin Donald Olsen, has not farmed or

lived in the Town of Sterling for over ten (10) years.
23.

That the Affidavit of Dr. Gary Stanford is not true and

he has deliberately misconstrued our conversations as he is a party
in the $1.9 million dollar slander suit that Mr. Larry Patterson
has initiated in Civil No. 950600879.
24.

That I, Robert K. Young, told Dr. Stanford that I would

not apologize for something that I did not do and that I have not
said anything to anyone that was not true.

The conversation was

over the phone, very brief and occurred more that seven (7) months
ago.

6

YOUNG V OLSEN. ETAL
Civil Nos. 940600742
950600879
AFFIDAVIT OF PLAINTIFFS
ROBERT K. YOUNG &
WYNN P. YOUNG

25.

That every issue that Mr. Larry Patterson raises is

either untrue, irrelevant, or so long ago that no one can remember
nor even cares.
26.

That

contrary

to

the

assertions

of

Defendant

Larry

Patterson, we have been in possession of the subject real property
that is the subject matter of this litigation, have farmed and used
exclusively said property since that time.
27.
his

wife

On information and belief, Defendant Larry Patterson and
Karen

Patterson,

attorney

for

Defendant

Patterson

Construction, spent all day September 11, 1995, going through the
records and minutes of Sterling City and making copies of the same.
28.

Larry Patterson initial letter to Judge Mclff alleging

bias and/or prejudice was dated three (3) days later on September
14, 1995.
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IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
PLAINTIFFS' OBJECTION TO
DEFENDANT LARRY PATTERSON'S
AFFIDAVIT FOR DISQUALIFICATION OF JUDGE MCIFF AND
TO DEFENDANT PATTERSON'S
ADDITIONAL EX PARTE SUBMISSION OF AFFIDAVITS,
LETTER AND EXHIBITS

ROBERT K. YOUNG and
WYNN P. YOUNG
Plaintiffs,
vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
LARRY PATTERSON, and
PATTERSON CONSTRUCTION, INC.

Civil Nos. 940600742
950600879
JUDGE KAY L. MCIFF

Defendants.
COME NOW the Plaintiffs, by and through their attorney of
record, Douglas L. Neeley, and hereby enter their objection to
Defendant Larry Patterson's Affidavit for Disqualification of Judge
Mclff and to Defendant Patterson's additional ex parte submission
of affidavits, letter and exhibits.
Defendant Larry Patterson's Affidavit for Disqualification of
Judge Mclff is not timely under Utah Law, is totally without merit,
and

not

legally

sufficient.

In

addition,

Defendant

Larry

Patterson's letter and submission of additional affidavits violates
Rule 63(b) for which the Court should impose appropriate sanctions.

Plaintiffs base their objection on the following Memorandum
and supported by the attached Affidavits.
MgWQRAHDUH
PacKground
1. The present action was filed October 13, 1994.
2.

The Defendants, Edwin Donald Olsen, Jay Donald Olsen and

Scott Douglas Olsen, are represented by Dale M. Dorius.
3.

The Defendant, Patterson Construction, was originally

represented

by

Defendant

Larry

Patterson's

wife,

Karen

M.

Patterson. Defendant Patterson Construction has since obtained cocounsel, Ronald G. Russell, having filed an appearance on April 19,
1995.
4. Defendant Larry Patterson is represented by Keith Stoney,
Mr. Stoney having, filed an appearance in early July 1995.
5.

The real property that is the subject matter of this

action has a value of $10,000.00.
6.

Defendants

Plaintiffs

have

Olsen,

propounded

Patterson
discovery

Construction
requests

and

and

the

Defendant

Patterson Construction has deposed the Plaintiffs on two occasions
and four other different individuals.
7.

Defendant Larry Patterson, who has been involved in much

litigation, including prior suits against individuals in Sterling
City, has threatened the Plaintiffs with costly fees and attorney's
fees.

8. On or about March 27, 1995, Defendant Larry Patterson sued
the Plaintiffs for $1.9 million, alleging slander, libel and
defamation among other causes of action in Civil No. 950600879. In
that action, Defendant Larry Patterson is represented by George
Brown, Esq.
9. Plaintiffs sought and obtained a protective order from the
Court on or about the 5th day of April, 1995.
10.

This matter was set for jury trial at a hearing held

April 5, 1995, to be tried on June 5th and 6th, 1995, which trial
date was later vacated.
11.

Defendant Patterson Construction filed a Motion for

Summary Judgment on or about May 5, 1995, the same was argued and
an order was entered August 16, 1995.
12.

Plaintiffs were granted leave to amend their complaint

and did so on or about June 25, 1995.
13. The Court ruled on the parties respective motions on
August 16, 1995.
14.

Defendant Patterson Construction filed a Motion to

Dismiss on July 10, 1995, and Defendant Larry Patterson filed a
Motion to Dismiss on July 14, 1995.
15.

Defendant Larry Patterson sent a letter to Judge Mclff on

September 14, 1995, asking him to recuse himself.
16. The Court ruled on the parties respective motions on
January 17, 1996, wherein the Court ruled and released Defendant

Larry Patterson from all of Plaintiffs' Complaint except for the
fraud claim which will be heard by a jury.

ARGUMENT
PQint I
(Affidavit not timely)
Before

the

Court

even

considers

the

merits

of

Larry

Patterson's claim, the Court should consider whether his challenge
was timely filed.
Rule 63(b) Utah Rules of Civil Procedure requires that an
affidavit which seeks to disqualify a Judge "shall be filed as soon
as practicable after the case has been assigned or such bias or
prejudice is known11, (emphasis added)
The Utah Supreme Court interpreted the phrase "as soon as
practicable" as it appears in Rule 63 in Madsen v Prudential Fed.
Sav. and Loan Assn. 767 P.2d 538, 99 Utah Adv. Rep. 3 (1988).
Madsenf

the

Defendant

waited

thirty-nine

(39)

days

discovering the alleged prejudice to file it's affidavit.

In

after
The

Madsen Court held that the thirty-nine (39) day delay rendered the
motion untimely.

The Court stated "we see no reason why the

affidavit of prejudice and motion to disqualify should have taken
more than ten days to prepare and file, especially since this case
was at an advanced stage". See also, Birch v Birch. 771 P.2d 1114,
(ct. app. 1989) wherein an affidavit filed eighty-eight (00) days
after alleged bias or prejudice discovered was found to be untimely.

In the present matter, Larry Patterson has been a party to
this lawsuit since June of 1995. Larry Patterson filed a Motion to
Dismiss in July 1995.
Mclff, on September

Larry Patterson sent a letter to Judge

14, 1995, alleging substantially the same

allegations of bias and prejudice that he now raises

in his

Affidavit.
Larry Patterson attempts to make the point that when he sent
his letter to Judge Mclff asking him to recuse himself, that he was
not represented by an attorney.

However, his letter makes clear

that he discussed the matter with his wife, who is an attorney, and
he even suggests that she was going to take some action.

No other

party has taken such action.
Larry Patterson knew of his alleged bias and prejudices at
least September 14, 1995, but he waits another 123 days before he
files his Affidavit.

Clearly, 123 days delay is untimely under

both the Utah Supreme Courts analysis in Madsen and the Utah Court
of Appeals analysis in fiirdl.

Point II
(Affidavit Legally Insufficient)
Larry

Patterson's

supposition,
allegations.

Affidavit

speculation,

contains

innuendo,

nothing

irrelevant

or

more

than

unsupported

Mr. Patterson attempts to show some nexus between Judge Mclff,
the Youngs and all other citizens of Sterling, Utah, a town of 300
people.
This matter will be heard before a jury made up of citizens
from through out the county.
This matter is a contract dispute concerning two parties, the
Youngs and the Olsens, who do not live in Sterling, Utah, nor is
the subject matter, 10.48 acres of real property, located in the
City of Sterling.
The fact the Judge Mclff's relatives signed a petition having
to do with a road, is totally irrelevant to this lawsuit and the
issues raised therein.
Larry Patterson totally fails to give any substance, proof, or
reason that Judge Mclff's relatives might be called as witnesses in
this matter.
The parties have conducted extensive discovery and taken days
of depositions in this $10,000.00 case and not one bit of this
discovery reveals any reason why any relative of Judge Mclff has
any information relevant to this action.
The same is true in the $1.9 million dollar slander suit Larry
Patterson has filed against the Youngs.
Larry Patterson alleges that Judge Mclff is bias and prejudice
because of the rulings that he has made in this matter, but he
fails

to

point

to

any

case

law,

or

rule

that

specifically

countervene the rulings to date.

The arguments Larry Patterson

makes in his Affidavit where briefed and argued before.

Judge

Mclff's rulings are based on sound legal basis and supported by
case law.

Counsel for Patterson Construction and Larry Patterson

made the same legal arguments in Motions for Summary Judgment and
Dismissal. Counsel for Patterson Construction filed a Petition For
Extraordinary Relief under Rule 19 to the Utah Supreme Court
arguing the same issues. The Utah Supreme Court, per Chief Justice
Zimmerman, denied their petition.
The Utah Supreme Court, for more than 30 years, has recognized
that Judges naturally form opinions and impressions as to the
merits of the controversy.

In Orderville Irrigations Company v

Glendale Irrigation Company, 409 P.2d 616, (Utah 1965), the Court
said:
There is nothing strange or unnatural in the
Judge forming some impressions as to the
merits of the controversy at the pretrial
hearing; nor in the fact that he might
forthrightly say so. Such an expression of
his views does not in and of itself show any
disqualifications to proceed with the trial.
This would result only when it appeared that,
apart from his analysis of the issues of fact
or law, he had such a bias in favor of one
party or prejudice against the other that he
could not fairly and impartially determine the
issues.
Additionally,

Larry

Patterson

alleges

bias

and

prejudice

simply because Judge Mclff miflilt know, or did know, 30 years ago,
people

who

reside

in

Sterling.

The

Supreme

Court,

in

a

delightfully written opinion by Justice Henroid, in Christensen v
Christensen^

422

P.2d

534,

(Utah

1967),

were

faced

with

an

affidavit of prejudice and bias filed in the trial court alleging
the trial Judge was bias because he "was personally acquainted with
the Plaintiff and had knowledge of her business transactions and
her past personal life".
The Christensen Court denied relief and stated, in regards to
affidavits filed, pursuant to Rule 63, as follows:
"Every such affidavit shall state the facts
and the reasons for the belief that such bias
or prejudice exists." This, we take it, means
reasonable reasons. We detect nothing in the
record, either before or after the affidavit,
evincing any rancor of any kind on the part of
the trial court, but contrariwise, only
application of what we believe to have been
sound legal principles.
Larry Patterson has failed to support his Affidavit with facts
or

evidence

in support

of

his Affidavit

of

prejudice.

Mr.

Patterson has set forth in his Affidavit totally irrelevant and
unfounded allegations in an attempt to muddy the water and confuse
the Court.

Mr. Patterson continues to make good on his threat to

make this litigation expensive and to bury the Youngs in costs and
attorney's fees.
There is no substance to the Affidavit filed by Mr. Patterson
and his only purpose in doing so is to further harass the Youngs
and compound the costs of this lawsuit.

PQint i n
(Counsel's letter to Judge Park Violates Rule 63)
On

January

26, 1996, Counsel

for

Larry

Patterson, hand

delivered a letter, additional affidavits, purporting to be from
Gary B. Stanford, M.D., Edwin Donald Olsen, a portion of John Lee
Ludvigson's deposition from the $1.9 million dollar slander suit
and various pleadings including an unfiled third party complaint
against Central Utah Title Company.
The

letter

and

submission

of

additional

affidavits

and

pleadings violates Rule 63, and the code of ethics.
Rule 63(b) states in pertinent part:

NQ party shall be entitled in any case to file
more than one affidavit; and no such affidavit
shall be filed unless accompanied by a
certificate of counsel of record that such
affidavit and application are made in good
faith. (emphasis added)
The additional affidavits and submissions clearly violate the
plain language of the Rule.
In

addition,

the

affidavits

come

from

parties

who

are

represented by Counsel in this action and in the $1.9 millon dollar
slander suit, Civil No. 950600879.

Counsel has contacted Mr. Todd

Cannon, who represents Gary Stanford, and Mr. Dale Dorius, who
represents Edwin Donald Olsen, and neither attorney had been asked,
or even advised, that their clients were submitting affidavits in
support of Larry Patterson's Affidavit.

The Court should not even consider the additional material
submitted by Larry Patterson as it is a clear violation of Rule 63.
CONCLUSION
This matter is to be tried before a jury consisting of all
eligible jurors from Sanpete County. None of the parties lives in
Sterling and the real property that is the subject matter of this
action does not lie within the boundaries of Sterling.
Larry Patterson has been dismissed from all of the causes of
action

except

intentional

interference

with

the

contractual

relations between the Youngs and the Olsens, that issue will be
decided by a jury.

Mr. Patterson himself has demanded a jury in

the $1.9 million dollar slander suit.
Most of the allegations of prejudice and bias raised in his
Affidavit are irrelevant to the issues in this matter.

The

remaining allegations are simply speculation, innuendo and go
totally unsupported.
Most importantly, Larry Patterson's Affidavit is untimely and
simply designed to carry out his threat of making this litigation
costly and expensive for the Youngs.
Based on the foregoing, the Affidavit to Disqualify Judge
Mclff should be dismissed.
DATED

o>

day of February, /*^96.

wj^y*
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DOUGLAS L. NEELE/
Attorney for Plaintiffs

CERTIFICATE QF MAILING
I hereby certify that on thecPSxU^ day of February, 1996, a
true and correct copy of the foregoing PLAINTIFFS' OBJECTION TO
DEFENDANT LARRY PATTERSON'S AFFIDAVIT FOR DISQUALIFICATION OF JUDGE
MCIFF AND TO DEFENDANT PATTERSON'S ADDITIONAL EX PARTE SUBMISSION
OF AFFIDAVITS, LETTER AND EXHIBITS, was mailed postage prepaid to
the following:
Karen M. Patterson, Esq.
Attorney for Defendant Patterson Construction
48 West Nova Drive
American Fork, Utah 84003
Ronald G. Russell, Esq,
Co-Counsel for Patterson Construction
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, Utah 84147-0019
Dale M. Dorius, Esq.
Attorney for Defendants Olsen
29 South Main Street
Brigham City, Utah 84302
Keith L. Stoney, Esq.
Attorney for Defendant Larry Patterson
1016 East 1300 North
American Fork, Utah 84003
George E. Brown, Jr., Esq.
Attorney for Defendant Larry Patterson
#6 West Main Street, Suite B
P.O. Box 346
American Fork, Utah 84003
Todd R. Cannon
Attorney for Dr. Gary Stanford
4770 South 900 East
Suite 101
Salt Lake City, Utah 84117

KEITH L. STONEY, #3868
Attorney for Defendant Larry Patterson
1016 E. 1300 N.
American Fork, Utah 84003
(801) 756-6206
IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR SANPETE COUNTY, STATE OF UTAH
ROBERT K. YOUNG and
WINN P. YOUNG,
)
)
)

Plaintiffs,
vs .
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.
and LARRY PATTERSON,

;)

OBJECTION TO MEMORANDUM
DECISION IN RE MOTION TO
AMEND AND MOTIONS TO DISMISS

Civil No. 940600742

Judge
Defendants.

Defendant

Larry

Patterson,

through

counsel,

respectfully

objects to the Memorandum Decision In Re Motion To Amend and
Motions To Dismiss for the following reasons:
I. FAILURE TO COMPLY WITH URCP
1.

A letter by Pro Se Defendant Larry Patterson requesting

that Judge Mclff disqualify himself was sent to Judge Mclff on
September 14, 1995.

On October 19, 1995, Judge Mclff declined to

disqualify himself because the letter "fails to conform to the
applicable rules or statutes...".
2.

An affidavit by Larry Patterson to disqualify Judge Mclff

was signed and filed on January 16, 1996.

Judge Mclff signed his

Memorandum Decision In Re Motion To Amend And Motions to Dismiss on
January 17, 1996, and it was mailed on January 18, 1996.
3.

Once a Affidavit of prejudice is filed "such judge shall

proceed no further therein" URCP, 63(b).

4.

The Memorandum Decision In Re Motion To Amend and Moi ions

To Dismiss fails to comply with the Utah Rules Of Civil Procedure.
II. PREJUDICE
5.
Decision

The

form

and

substance

In Re Motion To Amend

of

Judge

and Motions

Mclff's

Memorandum

To Dismiss

contain

arguments and issues new to the case and never before argued by any
of the parties.
6.

The

placing

of

said

arguments

in

the

Memorandum

demonstrates a prejudice against Defendant Larry Patterson, and
confirms favor toward Plaintiffs' cause.
7.

By unilaterally putting forth and briefing new arguments,

Judge Mclff, to the detriment of Defendant Larry Patterson, clearly
directed Plaintiffs' case in a fresh direction and one that Judge
Mclff favors.
8.

Said prejudice is the very essence of Larry Patterson's

reguest to disgualify Judge Mclff.
CONCLUSION
The Memorandum Decision should be stricken from the re<'v>Ld
because it is made contrary to the Utah Rules of Civil Procedure,
because it prejudices the Defendant Larry Patterson, because it
demonstrates Judge Mclff's prejudice against the Defendant Larry
Patterson,

and

because

it

manifests

a

bias

in

favor

of

the

Plaintiffs.

•rrfDATED this .-p^-^clay of January, 1996.

&
KEITH L. STONEY
Attorney for Defendant LARRY PATTERSON

MAILING CERTIFICATE
I hereby certify that I caused to be mailed a true and correct
copy of the foregoing Objection, postage prepaid, this :JV/M~ day of
January, 1996, to the following:

Karen M. Patterson, Esq.
Attorney for Patterson Construction
48 West Nova Drive
American Fork, Ut. 84003
Ronald G. Russell, Esq.
KIMBALL, PARR, WADDOUPS, BROWN & GEE
Attorney for Patterson Construction
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, Ut. 84147
Dale M. Dorius, Esq.
Attorney for Olsens
29 South Main
Brigham City, Ut. 84302
Douglas L. Neeley, Esq.
96 South Main 5-15
Ephraim, Ut. 84627

DOUGLAS L. NEELEY 6290
Attorney for Plaintiffs
96 South Main 5-15
Ephraim, UT 84627
Telephone: (801)283-5055
IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN P. YOUNG
Plaintiffs,

:
:
:

PLAINTIFFS' RESPONSE TO
DEFENDANT PATTERSON'S
MOTION FOR RELIEF FROM
ORDER

vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN and
PATTERSON CONSTRUCTION, INC.

Civil No. 940600742
JUDGE KAY L. MCIFF

Defendants.
COME NOW the Plaintiffs, by and through their attorney,
Douglas L. Neeley, and hereby responds to Defendant Patterson's
Motion for Relief from Order.
1. On April 5, 1995, Plaintiffs' Motion for Protective order
regarding discovery came on for hearing before the Court.

The

Court granted Plaintiffs' Motion in part and made rulings in
regards to further discovery.
2. At the conclusion of the hearing on Plaintiffs' Motion for
Protective Order, Plaintiffs' counsel asked the Court to set a pretrial date (see page 18 line 16 of transcript of Protective Order
Hearing).

3.

The Court asked Defendant Patterson's counsel if she had

objections to setting some pre-trial cut-off dates for discovery,
motions and other pre-trial matters (see page 18 lines 20 through
24 of transcript of Protective Order Hearing)•
4. The parties' respective counsel then proceeded to discuss
several pre-trial matters and the Court set cut-off dates for the
same, and in addition, set the date for trial in this matter.
5.
of

Plaintiff's counsel asked the Court to address the issue

possession

of

the

property

during

the

pendency

of

these

proceedings (see page 29 line 10 of transcript of Protective Order
hearing).
6.

The Court asked Defendant Patterson's counsel what their

position was in regards to the Plaintiffs going forward with the
farming operation (see page 29 line 14 of transcript of Protective
Order hearing),
7.

Defendant Patterson's counsel requested that they be

reimbursed for anything that's taken off the property (see page 29
line 16 of transcript of Protective Order hearing).
8.

A

discussion

ensued

from

that

point

on

concerning

possession of the property and each party asserted they were in
possession

(see page

29 line

20 through page

31 line 13 of

transcript of Protective Order hearing).
9.

The Court then ordered that the Plaintiffs remain in

possession of the farm property and that at the conclusion of the

I

Response:
g.

No.

Paid rent on the property to another, specifying the

name and address of such other person;
Response:
h.

Rendered for taxes or paid taxes on the property;

Response:
i.

Yes.

Paid for insurance on the property;

Response:
j.

No.

No.

Constructed improvements on it;

Response:

No.

k. Maintained or repaired fences, roads, walks or other
improvements

on

it,

specifying

the

particular

improvements

maintained or repaired.
Response:
1.

Unknown.

Executed a declaration of homestead with respect to

it.
Response:

No.

m. Instructed others to cease using it. Please give the
name and address of each person so instructed.
Response:

No.

Plaintiffs' Interrogatory No. 21 and Defendant Patterson's
response thereto reads as follows:

trial there be some kind of monetary adjustment one way or the
other depending on the outcome at trial (see page 31 line 14
through page 32 line 18 of transcript of Protective Order hearing).
POINT I
Rule 16, Utah Rules of Civil Procedure, states:
In any action, the court in its discretion or upon
motion of a party, may direct the attorneys for the
parties and any unrepresented parties to appear
before it for a conference or conferences before
trial for such purposes as:
(1) expediting the disposition of the action;
(2) establishing early and continuing control so
that the case will not be protracted for lack of
management.;
(3) discouraging wasteful pretrial activities;
(4)
improving the quality of the trial through
more thorough preparation;
(5) facilitating the settlement of the case; and
(6) considering other matters as may aid in the
orderly disposition of the case.
The Court, Plaintiffs' counsel and Defendant

Patterson's

counsel agreed to conduct a Pre-trial conference at the conclusion
of the hearing on Plaintiffs' Motion for Protective Order.
As the rule provides, the purpose of such a conference is to
discourage wasteful pre-trial activities and for considering other
matters as may aid in the orderly disposition of the case.
The Court has discretion to make whatever pretrial orders it
fees is necessary and prudent for the orderly and peaceful control
and management of the matter.
The Court's Order does not prejudice the Defendant Patterson
in any way and the Court made provisions for any monetary losses

that the parties might owe or incur depending on the outcome at
trial.
The respective parties' counsel accepted the ruling of the
Court at that time.
POINT II
Defendant Patterson filed a Certificate of Service on March
20, 1995, in Response to Plaintiffs' Interrogatories.
Plaintiffs' Interrogatory No. 20 and Defendant Patterson's
repose thereto reads as follows:
Interrogatory No. 20;

After the date you contend the

deed was delivered, state whether you did any of the following with
respect to the property and the date on which you did each of the
following:
a.

Lived on the property

Response:
b.

Cultivated it;

Response:
c.

No.

Rented it to another;

Response:
f.

No.

Placed signs on it;

Response:
e.

No.

Ran livestock on it;

Response:
d.

No.

No.

Collected rent on it;

Interrogatory

No, 21:

What, other than the things

mentioned in the preceding interrogatory, did you do with respect
to the property after the date of delivery of the deed?
Response:

Nothing.

Plaintiffs' Interrogatory No. 22 and Defendant Patterson's
response thereto reads as follows:
Interrogatory No. 22: Have you, your agents, hire hands
or others ever demanded that Plaintiffs cease occupying and farming
the

subject

property?

If

so,

please

state

for

each

such

communication the following:
a.

The person that made the request.

b.

To whom the request was made.

c.

Date of request.

d.

Whether the communication was oral or in writing.

e.

The substance of each such statement relating to the

demand and made by you or your agent, employee, etc.
f.

The substance of

each reply

received

from the

Plaintiffs.
Response:

Unknown.

Plaintiffs' Interrogatory No. 23 and Defendant Patterson's
response thereto reads as follows:
Interrogatory No. 23:

After the date you contend the

deed was delivered, did anyone other than you use the property, pay

taxes on it, pay for insurance on it, or construct or maintain
improvements on the property?
Response: Unknown as to use of the property, unknown as
to insurance, unknown as to improvements. Plaintiffs took the hay.
Defendant

Patterson,

by

Affidavit

from

James

Patterson,

President of Patterson Construction, contends, on April 21, 1995,
some 23 days after they submitted the responses mentioned above,
that they have done substantial improvements to the property.
If both statements of the Defendant are true, the work and
improvements to the property have been done within the 23 day
period of time.
The Court's ruling on possession
reimbursement

for

costs

or

expenses

and the provisions for
incurred

can

cover

any

improvements made by the Patterson's if properly brought before the
Court.
CONCLUSION
The Court, through it's discretion, and by agreement of the
parties' respective counsel, conducted a Pre-trial Conference on
April 5, 1995.
The Court entered orders and disposed of the matters raised by
the parties.
Defendant

Patterson will not be prejudiced

entered by the Court and to which they agreed.

by the Order

xne uourx: nas ^ a e provisions wnereby reimbursement or setoffs can be made for improvements or costs incurred by the parties
until the matter is heard in June.
WHEREFORE, Plaintiffs respectfully

request that Defendant

Patterson's Motion be denied.
DATED this _ ^ § _ T d a y of Agril, 1995,

DOUGLAS L. NEELE1
Attorney for Plaintiffs

CertUJLCfrte of Mailing
I do hereby certify that on this
day of April, 1995, I
mailed a true and correct copy of the foregoing Plaintiffs'
Response to Defendant Patterson's Motion for Relief from Order,
postage prepaid, to Dale M. Dorius, Attorney for Olsen's, at 29
South Main, Brigham City, Utah, 84302, to Karen M. Patterson,
Attorney for Patterson's, at 48 West Nova Drive, American Fork,
Utah, 84003, and to Ronald G. Russell, Co-Counsel for Patterson's,
at 185 South State Street, Suite 1300, P.O. Box 11019, Salt Lake
City, Utah, 84147-0019.

1

complex.

You want to complete your deposition, and I'll

2

allow you to do that.

3

questions about attorneys' fees and costs and claimed

4

abuses of discovery until the time of trial.

5

conclusion of trial I'll rule on all of those to the

6

extent that they're raised before me at that time.

7

sensitive about oppressive discovery and can be

8

especially if there is a disproportionate economic

9

stance.

I'm going to reserve all

And at the

I am

I don't know enough about this case to make a

10

judgment on that, but I just want you to know that I

11

consider it an area of legitimate inquiry if it appears

12

that someone is taking advantage of a superior economic

13

position.

14

as quickly as you can, and it seems to me the case ought

15

to be tried and get on with it.

16

I think you ought to conclude the discovery

MR. NEELEY:

Could we, Your Honor, in light

17

of your ruling today, would it be possible to set a

18

pretrial date so we can cut off the motions and any

19

other further discovery since Ms. Patterson is here?

20

THE COURT:

Indeed I think we ought to see

21

where we're going in the case, and I think it would be

22

appropriate to look at some dates.

23

objection to that, Mrs. Patterson?

24

MS. PATTERSON:

25

THE COURT:

Do you have any

I do not.

How much additional discovery do
18

ROCKT MOUNTAIN REPORTING SERVICE, INC.

1

doesn't...

On June 6th we have a law and motion here

2

or, excuse me, in Sevier.

3

have been ray law and motion or Judge Mower's?

—

Do you know if that would

4

THE CLERK:

It looks like it was for Mower.

5

THE COURT:

We're going to call the -- we're

6

going to call the trial court executive and just make

7

sure this is okay, but I could hear the case probably on

8

Monday June 5th and Tuesday June the 6th.

9

MR. NEELEY:

That will bring up one other

10

issue then, Your Honor, that would need to be resolved I

11

guess is the property —

12

property.

13

to be cut or be cut.

14
15

we're currently farming the

By then the first crop of hay will be ready

THE COURT:

What is your position with

respect to going forward with the farming operation?

16

MS. PATTERSON:

Your Honor, if my client can

17

be reimbursed for anything that's taken off of that

18

property.

19

didn't go through.

His money has been withdrawn, the purchase
Our money has been

20

THE COURT:

21

MS. PATTERSON:

22
23

I know
—

—

—
accepted, so we believe

we should be in possession of the property.
THE COURT:

I know.

That's obvious that's

24

going to be a major issue whether that was withdrawn

25

intending to rescind or whether it was withdrawn to save
29
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further accrual of interest.

I gathered that from the

pleadings.
MS. PATTERSON:

Right.

We believe we should

be in possession of the property.
THE COURT:

Well —

MS. PATTERSON:
THE COURT:

If we can be reimbursed

—

Let me suggest this, and we can

further discuss it if you want.

But if we entered an

order that the plaintiff could remain in possession,
farm the property and if —

then we're just going to

have to sort out the equities with respect to who gets
the crop.

If the crop were ultimately to go to the

defendants, then the plaintiff would have to be
reimbursed for all of his farming operations to harvest
the crop, and we'd have to adjust it the other way.

It

seems to me to make sense to keep it in possession and
let the crop be harvested and the farming go forward.
MS. PATTERSON:

Your Honor, there's a

problem with the description of the property.

There are

no boundaries marked where this particular ten acres is.
He hasn't had it surveyed, and Mr. Larry Patterson I am
aware leases the adjoining property all around this ten
acres.

So there would be a question to where this

property actually lies.
THE COURT:

Have they had a line they've
30
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been living with in the past?
MS. PATTERSON:
Honor.

I don't know that, Your

I believe they used it as one piece.
THE COURT:

He has been farming the entire

thing in the past?
MS. PATTERSON:
past.

The entire thing in the

He no longer has the lease to the larger piece.
MR. NEELEY:

It's clearly separated though

by wheat patch and stuff out there.
MR. YOUNG:
the alfalfa is.

The other —

Pattersons have

we have got where

—

MR. NEELEY:

There's different crops.

MR. YOUNG:

There is different crops.

THE COURT:

It seems to me that's not that

difficult to deal with.

And if there's some kind of

monetary adjustment that's going to have to go one way
or the other, we can deal with that as part of the
evidence at trial or post trial.
Is that acceptable to you?
MS. PATTERSON:
THE COURT:
MR. NEELEY:
THE COURT:

It is, Your Honor.

And you, Mr. Neeley?
Yes, Your Honor.
The plaintiffs shall remain in

possession, farm the property.

Farm it up to what he

believes to be the line which he indicates is marked by
31
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1

a separation in types of crop.

And the piece you'll be

2

farming is in alfalfa, Mr. Young?

3

MR. YOUNG:

Yes.

4

THE COURT:

You'll continue to farm that,

5

and if there's any monetary adjustment we will sort that

6

out at trial.

7

MS. PATTERSON:

I do have a concern it will

8

influence the jury unduly that he can claim that he's

9

been in possession of the property.

10

THE COURT:

11

MR. NEELEY:

12

THE COURT:

If that becomes an issue

—

A direction.
—

we'll instruct the jury that

13

they're not to give any weight to that fact as it

14

relates from that point forward.

15

here back, that of course is evidence not governed by

16

this ruling.

17

MS. PATTERSON:

18

MR. NEELEY:

19

MS. PATTERSON:

20

transcript —

21

be transcribed.

Now, anything from

Thank you, Your Honor.

Thank you, Your Honor.
I would like to order a

I mean a copy of the tapes so that it may

22

THE COURT:

All right.

23

Because it's a jury trial we'll convene at

24

nine o'clock a.m. on June the 5th.

Normally we would

25

summons 30 jurors and we would end up with eight.

Does
32
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Response; Unknown.
Interrogatory H o . 19:

'i
1

What is the name f address and

.«,

• '' •

r-

occupation of the individual who has possession of the original ^
deed under which you claim?

•
*

I*

Response: Karen M. Patterson, Attorney at Law, 48 West]
Nova Drive, American Fork, U T 84003.

' ] j ••••]!

' !;:>'!' : 1
Interrogatory N o . 2 0 :

After the date you contend the deed ;
- *:
'

;•

•'

• !

was delivered, state whether you did any of the following with I

'•.

respect t o the property and the date on which you d i d each of t h e
}

.

'

following:
a.

%

y \\

\:

;' ; i

: r.

f' i\
,-, j
! r

' )

Lived o n the property;

Response: No.
b . Cultivated it;

• ; ' : • '
,
*

i

•

•-•

•: •

X

!••'!'

Response: N o .
c. R a n livestock on it;

i

i

1;

i

Response: N o .
d.

Placed signs on it;

i•

Response: N o .
e.

.!•:•..

Rented it t o another;

j.
i

Response: N o .
f.

',
':

• • !

;

Collected rent on it;

Response: N o .
g.

Paid rent on the property t o another, specifying •

the name and address of such other person;

;

Response: N o .
Page 8
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h.

Rendered for taxes or paid taxes on the property; <
}•

Response: Yes.
i.

Paid for insurance on the property;

Response: No.
j.

Constructed improvements on it;

Response: No.
k.

Maintained or repaired fences, roads, walks or

other improvements on it, specifying the particular improvements
maintained or repaired.
Response: Unknown.
1.

Executed a declaration of homestead with respect to

it.
Response: No.
m.

;

;

i .

[•

Please give ]}

Instructed others to cease using it.

t<

the name and address of each person so instructed.

{:

» .

''.'.' r. 1i
Response: No.

I
:

:

'

••!

I

•'*

Interrogatory No. 21: What, other than the things mentioned
in the preceding interrogatory, did you do with respect to the •. ?{!
property after the date of delivery of the deed?
Response: Nothing.
Interrogatory No. 22:

i.

>•

}

i« :

' V

Have you, your agents, hire hands or[
V

others ever demanded that Plaintiffs cease occupying and farming;
the subject property?

• • • ' " '

j

communication the following:
a.
Page 9

The person that made the request.
-

";!

If so, please state for each such ,
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.'•

\ .

.;

b.

To whom the request was made.

c.

Date of request.

d.

Whether the communication was oral or in writing, i

e.

The substance of each such statement relating to ),
;

•: ;

•

f.

i

M

the demand and made by you or your agent, employee, etc.

. I

i

The substance of each reply received from the

Plaintiffs.
Response: Unknown.
Interrogatory No. 23:

After the date you contend the deed :.

was delivered, did anyone other than you use the property, pay
taxes on it, pay for insurance on it, or construct or maintain
improvements on the property?
Response: Unknown as to use of the property, unknown as
to insurance, unknown as to improvements.

Plaintiffs took the

hay.
Interrogatory No. 24:

If so, with respect to each such

person, state:
a.

The person's name and address;

Response: Plaintiffs.
b.

The particular act which such person did with

respect to the property;
Response: Took the hay.
c.

• •

The date on which each such act was performed.

•'

Response: After June, 1994.
Interrogatory No. 25:
Page 10

-

On what date was the deed delivered?
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CENTRAL UTAH TITLE
140 North Main
Manti, Utah 84642
(801)835-1111

August 22, 1994

Douglas L. Neeley
Attorney at Law
96 South Main, 5-15
Ephraim, Utah 84627
RE:

Purchase of Don 01 sen property by Mr. and Mr. Bob Young

Dear Mr. Neeley:
I received your letter dated August 16, 1994 regarding property and
Mr. and Mrs. Bob Young and Mr. Don 01 sen. I also note that check #5631 from
Young's Dairy for $66.94 and check #41936 from Bank of Ephraim for $10,000.00
were enclosed with the letter.
I am returning both of the above mentioned checks to your office due to
the fact that Central Utah Title is not in possession of a Warranty Deed from
Mr. Don 01 sen to Mr. and Mrs. Bob Young. It is my understanding that Bank of
Ephraim has possession of said Warranty Deed. Mr. Gerald D. Naylor is the
bank contact person.
If you have any questions or problems regarding this matter, please don't
hesitate to contact me at the above mentioned number. Thank you.

MKA:am
enclosures
cc:

Mr. Bob Young
Mr. Donald 01 sen
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Addendum S

Keith L. Stoney, #3868
1016 East 1300 North
American Fork, Utah 84003
(801) 756-6206
Attorney for Defendant LARRY PATTERSON
IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH
ROBERT K. YOUNG and
WYNN P. YOUNG,

AFFIDAVIT OF
GARY B. STANFORD, M.D,
RE: MCIFFS

Plaintiffs,
vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION, INC.,
and LARRY PATTERSON,

Civil No. 940600742
Judge

Defendants.

STATE OF UTAH

)
:SS.

COUNTY OF UTAH )
I, GARY B. STANFORD, after being duly sworn, deposes and
states:
1.

I am over 21 years of age.

2.

I have personal knowledge of the items set forth in

this Affidavit except as to those items which are based upon my
information and belief, and would so testify were I called.
3.

I own property adjacent to the Plaintiffs' property

near Sterling, Utah.

1

4.

I received a letter from Wynn Young regarding the

captioned lawsuit.
5.

Subsequently, I had a discussion with Bob Young in
uO

an effort to be a peacemaker.
6.

I told Bob Young that I had discussed a resolution

with Larry Patterson which seemed reasonable to me.

I explained

that Larry would drop the slander suit if Bob would just apologize
J^u^nC

9j~~

to the people involved.
"7.

Bob refused, saying he would not apologize because

"It was all true," but, added, well, what do I get out of it if I do
/ "
^
^
"^fc^sQr
+J&ir*y^f
s^<M
o^^irh -I
th

T>t **< UJ--

^

8.

^^ ^ ^

^

To reason with him further, I pointed out to Bob

that Larry Patterson's wife is an attorney and that Larry probably
had more staying power than Bob does in an action of this nature.
9.

In an effort to understand how Bob expected to

prevail in this, I asked if he had any advantages in this case.
10.

Bob's only response was that Larry had stopped Mr.

and Mrs. Mclff when they were on his property and asked the Mclffs
that they no longer trespass on the property. They were apparently
upset with Larry because of this.
11.

/

I asked Bob who Mr. and Mrs. Mclff were. He replied

that they were the judge's parents, insinuating that this offensive
encounter had been reported to theip: son, the judge, and apparently
was a big enough advantage to win Ithe case.

>. sL*Uz\ «*/W :f
UJ<&

A-

( 8 C dL \

k & H

/

M*

s U

r

12.

Further Affiant saith naught.

DATED this

14-

day of January, 19 96

Jr^^v.
GARY BJ S T A N F O R D

M.D.

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this
day of January, 19 96, by GARY B. STANFORD, M.D.

N0TSRY PUBLIC'
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~

y
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Keith L. Stoney, #3868
1016 East 1300 North
American Fork, Utah
84003
(801) 756-6206
Attorney for Defendant LARRY PATTERSON

IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE

COUNTY

STATE OF UTAH

ROBERT K. YOUNG and
WYNN P. YOUNG,

AFFIDAVIT OF
EDWIN DONALD OLSEN
RE: KAY L. MCIFF

Plaintiffs,
vs.
EDWIN DONALD OLSEN,
JAY DONALD OLSEN,
SCOTT DOUGLAS OLSEN,
PATTERSON CONSTRUCTION,
and LARRY PATTERSON,

INC.,
Civil No.

Defendants.

940600742

Judge

STATE OF UTAH
: ss.
COUNTY OF UTAH )
I, EDWIN DONALD OLSEN, after being duly

sworn,

deposes

and states:
1.

I am over 21 years of age.

2.

I have personal knowledge of the items set forth in

this Affidavit

except

as to those

items which

are based

upon

information and belief, and would so testify were I called.
3.

I am a Defendant in the captioned

1

action.

my

4.

I was raised near Sterling, Utah, and owned property

in or near Sterling, my ancestors having settled there in about
1880.
5.

I was Judge Mclff's LDS Bishop while Judge Mclff wab

on an LDS mission and when Judge Mclff came home to Sterling.
6.

I think very highly of Judge Mclff and I think of

him as a close personal friend.
7.

When I see Judge Mclff, we hug each other and talk

about our personal lives.
8.
past.

Kay Mclff has represented me as my attorney in the

Kay Mclff even represented me in the land acquisition

contract for property which is also at issue in this lawsuit which
Larry Patterson now leases and has an option to buy the land that
Kay Mclff helped me to buy.
9.

Further Affiant saith naught.

DATED this

^t^T

day of January, 1996.

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this ^>S
day of January, 1996, by EDWIN DONALD OLSEN.

i?::**^)ti
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I n The Matter Of:
Larry Patterson v.
Robert & Wynn Young

John Lee Ludvigson
December 28, 1995

Rocky Mountain Reporting Service, Inc.
Certified Shorthand Reporters
10 Exchange Place
322 Newhouse Building
Salt Lake City, UT
(801) 531-0256

FAX: (801) 531-0263

Original File r443. use, 116 Pages
Min-UScript® File ID: 0478434194

Word I n d e x included w i t h t h i s Min-U-Scriptcs>

Robert & WynnYoui
hoto, where the land was that Bob leased in
:iationship to your land?
A: Weil, I would suppose he had what we call hat we as town people, refer now to as the doctor's;
ad that would include this, some of this in here and
en this piece right directly across the road from mc
id up to Bob's house.
Q: And where was it that the irrigation
niipment had contact with your fences?
A: On this piece over the road. It come down
-er this area and in there. The fence that runs along
ere.
Q: Do you know if the irrigation equipment
mtrolled by Bob rolled over the fences onto the county
ad?
A: One year there was some piecesv some piefces
'
the wheel line that got down clear as far as the
unty road, across the fence into the county road,
Q: You're referring to the county road that's
it south of the beginning of the aerial photograph; is
it right?
A: Uh-huh (affirmative), right in through here,
ah.
Q: Now, in your dealings with Bob has he ever
mplained to you about you having broken risers or
Page 29

[i] Q: Sometimes he'd let them go tor a while?
pj A: Sometimes it seemed like it drag out a
pi little while.
(4j Q: How long is a little while as you refer to
[si it, that it drug out a little while?
(sj A: Oh, I don't know, maybe a day or two; two or
[71 three days.
[si Q: Do you know any Mclffs that live in the
[9j community of Sterling?
mo? A: I do.
[HI Q: Do you know how long they've lived in
[i2i Sterling?
[i3j A: I think the Mclffs have narrowed down t o [i4j that's as far as the ones with the Mclff name, there
nsi might be some relation there.- but I think that/s
[i6j narrowed down to one family. And she has lived - she
[i7j has lived there all her life:
[i8i 0: Do you know where her husband lives?
[is* A: Yes.
poi Q: Where is that?
[211 A: He's in the rest home in Mayrield.
P2i Q: Do you know if they are related to Kay Mclff
[23i who is the judge in this case?
P4j A: Yes.
[25j Q: And are they related to the Judge Mclff?
Page 31

tcr lines?
*: would you say that again?
3: Has Bob ever complained to you about you
ring broken risers or water lines on your property?
^: Has he complained? I don't recall it. He
^ht - usually if I have ariserbroke on my property
kind of responsible to fix that. If Bob has one on
he is. Sometimes we tell one another if we see one
otingin the-air: But: I don't recall him,you know,
npiaining about it,
\: And how much time does it take to repair a
r or broken water line, do you know?
i: well, it would depend on the extent it's
ken. If the top of it is just broken off, it's not a
pro jeer. If you have to get a backhoe and replace a
can amount to quite a little job, get new parts
fittings and so on. It depends on the extent of the
ik.

1: Do you know if Bob has ever had a broken
r or water line on his property?
,: All of us that has got lines on our property
e had them.
i: Was Bob pretty good about fixing his when
f broke?
: Yeah, ordinarily he takes care of it.
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[il A: Yes, they arc.
Pi Q: Do you know Bob Young's parents?
m A: Yes.
[4i Q: Do you know how long they've lived in the
[si community?
[si A: Same amoum: of time as Bob. Like I said;
[7i previous - as far as nailing it do wn.to a year, the
[8i years, I canrt. It's quite a long time.
Pi Q: Excuse me, go ahead.
£ioj A: They seem to be consideredour lifelong
[nj residents pretty much.
[121 Q: Do you know if Bob Young's parents and Judge
[131 Mclffs parents have any kind of a relationship?
[Hj A: I don't know of any other than just being
[15J neighbors or I"- as near as I know, they're good:
[is* friends.The neighbors have associated back and forth
[in with one another there in the little town.
[181 0: Are you aware that Larry Patterson stopped
i [191 Eldon and Rose Mclff from trespassing on Patterson
poi property?
pil A:AmIawarc?
[221 Q: Yes.
P3| A: No.
[241 Q: You've never heard that before from anybody?
psy A: Nope.
Page 30
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DISTRICT COURT, STATE OF UTAH
SANPETE COUNTY
160 North Main, Manti, Utah 84 64 2
Telephone (801) 835-2131 Facsimile (801) 835-2135
ROBERT K. YOUNG and WYNN P.
YOUNG,
Plaintiffs,
MEMORANDUM DECISION IN RE
MOTION TO AMEND AND MOTIONS
TO DISMISS
VS.

Civil No. 940600742
EDWIN DONALD OLSEN, JAY DONALD
OLSEN, SCOTT OLSEN, LARRY
PATTERSON, and PATTERSON
CONSTRUCTION, INC.
Judge K. L. McIFF
Defendants.
INTRODUCTION
Pursuant to leave of Court, Plaintiff filed an Amended
Complaint which resulted in Motions to Dismiss being filed by
Defendant Larry Patterson and Defendant Patterson Construction.
Plaintiffs thereupon sought leave to amend a second time and
filed a proposed Second Amended Complaint.

Larry Patterson and

Patterson Construction renewed their Motions to Dismiss claiming
that Plaintiffs' amendment effort is futile and that the Second
Amended Complaint remains fatally defective in certain of its
claims.
THE SECOND AMENDED COMPLAINT
Plaintiffs7 Second Amended Complaint raises three causes of
action lodged against all Defendants.

The first cause of action

t
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<

is for specific performance of a real estate contract.

The

second sounds in fraud, and the third seeks to quiet title to the
real property which is the subject of the real estate contract.
Plaintiffs' Amended Complaint had set forth a separate cause of
action for punitive damages, but Plaintiffs acknowledge that this
was a mistake in pleading, and such damages are now sought as
part of the fraud claim.
MOTIONS
The motions which are before the court are as follows: (1)
Plaintiffs' motion for leave to file the Second Amended
Complaint; (2) Larry Patterson's Motion to Dismiss all three of
the claims against him, and (3) Patterson Construction's Motion
to Dismiss the fraud claim lodged against it.
STANDARDS
a. Motion to Amend
Plaintiff's Motion for leave to Amend is governed by Rule
15(a), URCP, which in relevant part provides that M[L]eave [to
amend] shall be freely given when justice so requires."

This

language had its origin in the comparable federal rule and
according to the United States Supreme Court "should be heeded"
Foman v.

Davis,

83 S.Ct. 227, 230 (1962).

This is especially

true early in the proceeding and in the absence of a showing of

^
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undue delay or prejudice.
1971); Regional

Sales

Gillman

Agency,

Inc.

v. Hansen,

486 P.2d 1045 (Utah

v. Reichert,

784 P.2d 1210

(Utah Ct. App. 1989).
b.

Motion to Dismiss Under 12(b)(6)

Patterson Construction's Motion to Dismiss arises under Rule
12(b)(6), i.e., "Failure to state a claim upon which relief can
be granted."

When ruling on a motion so founded, the Court must

construe the Complaint in the light most favorable to the
Plaintiff and indulge all reasonable inferences in his favor.
Mounteer

v.

Power and Light

Co.,

823 P.2d 1055 (Utah 1991).

Dismissal is appropriate only if it appears to a certainty that
the Plaintiff would not be entitled to relief under any state of
facts which could be proved in support of it's claims.
S.J.

Groves

Prows v.

and Sons,

State,

Co.,

Heiner

790 P.2d 107 (Utah Ct. App. 1990);

822 P.2d 764 (Utah 1991).
PLAINTIFFS' FACTUAL ALLEGATIONS

Important to the Court's legal analysis are the following
factual allegations of Plaintiffs' Second Amended Complaint,
which allegations must be taken as true and viewed in a light
most favorable to Plaintiffs together with all reasonable
inferences which can be derived therefrom.
Inc.

v.

Zions

First

National

Bank,

Arrow

Industries,

767 P.2d 935 (Utah 1988).

v.
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Plaintiffs agreed to purchase, and the Olsen Defendants
agreed to sell some 10 acres of farm ground located west of
Sterling, Utah, and concerning which Olsens represented that they
had good title free and clear.

Plaintiffs went into possession

of the property and obtained a loan from the Bank of Ephraim to
cover the agreed purchase price.

Olsens executed a Deed in favor

of Plaintiffs and the latter executed a Promissory Note and Trust
Deed in favor of the Bank.

All the documents were deposited with

Central Utah Title which was to handle the closing.
Some months went by before Plaintiffs discovered that there
was a title defect, that the transaction had not closed and that
title had not been transferred to them.

In order to stop the

accrual of interest on Plaintiff's loan at the Bank, it was
agreed between Plaintiffs and Olsens that the money could be sent
back to the Bank until the Olsens completed the title clearing
efforts which they promised to undertake.

At all times,

Plaintiffs were allowed to remain in possession of the land and
received transfer of the water stock relating thereto.
During this time frame, Larry Patterson, who owns the
surrounding property, came to Plaintiffs and offered to purchase
or trade for the land in question.
offer.

Plaintiffs declined the

Larry Patterson also approached the Olsen Defendants who

Young v. Patterson, Case No. 940600742
Memorandum Decision in re: Motion to Amend and Motions to Dismiss
Page 5
came to Plaintiffs requesting that they accept some sort of trade
because Larry Patterson was willing to pay double the amount that
the Plaintiffs had agreed to pay for the land in question.
Plaintiffs again declined.
Failing in their combined efforts to persuade Plaintiffs to
give up their contractual right to the property in question,
Olsens and Larry Patterson conspired with each other, the design
of which was to have the property go to Larry Patterson rather
than to Plaintiffs.

The title clearing efforts which Plaintiffs

believed were being pursued for their benefit, were in fact being
pursued for the benefit of Larry Patterson and ultimately
Patterson Construction.
Sensing that their purchase agreement was in jeopardy,
Plaintiffs tendered the purchase price back to the Title Company,
requesting that the deed in favor of Plaintiffs be recorded.

The

Title Company advised that it had returned the deed to the Bank,
whereupon Plaintiffs tendered the purchase price directly to the
Olsen Defendants.
Subsequent to the foregoing, a deed was recorded conveying
the property to Patterson Construction, a Corporation owned by
Larry Patterson's brothers.

Plaintiffs allege a sinister motive

in having title bypass Larry Patterson, and it is reasonable to

Young v. Patterson, Case No. 940600742
Memorandum Decision in re: Motion to Amend and Motions to Dismiss
Page 6
i n f e r t h a t t h e i n v o l v e m e n t of P a t t e r s o n C o n s t r u c t i o n was d e s i g n e d
t o e l e v a t e i t t o t h e p o s i t i o n of a b o n a f i d e ,

good-faith

p u r c h a s e r , n o t c h a r g e d w i t h t h e knowledge and a c t s of L a r r y
Patterson.

The d i f f i c u l t y w i t h t h i s d e s i g n i s t h a t

Patterson

C o n s t r u c t i o n ' s r e l a t i o n s h i p t o t h e t r a n s a c t i o n was e x c l u s i v e l y
through Larry P a t t e r s o n .

He was t h e a g e n t and e r r a n d boy, an

alleged fact assuring Patterson Construction's complicity
than

rather

aloofness.1
RULINGS
a.

Plaintiff's

M o t i o n t o Amend

The s o l e b a s i s f o r r e s i s t i n g P l a i n t i f f ' s
a c l a i m of " f u t i l i t y " .

Motion t o Amend i s

An amendment i s " f u t i l e " i f t h e amended

c o m p l a i n t can n o t w i t h s t a n d a renewed m o t i o n t o d i s m i s s
f a i l u r e t o s t a t e a c l a i m upon which r e l i e f
Ketchum

v.

Cruz,

for

can be g r a n t e d .

961 F.2d 916 ( 1 0 t h C i r . 1 9 9 2 ) .

For t h i s

t h e r e i s no n e c e s s i t y of an a n a l y s i s i n d e p e n d e n t of t h e

reason

analysis

d e a l i n g w i t h t h e M o t i o n s t o D i s m i s s u n d e r Rule 1 2 ( b ) ( 6 ) , URCP.

Some inferences, properly drawn favorable to P l a i n t i f f s at t h i s stage,
are buttressed by a f f i d a v i t s and deposition testimony to which the Court has been
exposed by virtue of prior contested motions and briefing in support or
opposition t h e r e t o .
As heretofore noted, when facing a motion to dismiss,
P l a i n t i f f s ' a l l e g a t i o n s must be accepted as true*
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b.

Specific performance claim against Larry Patterson

The Warranty Deed from the Olsen Defendants ran in favor of
Patterson Construction.

Larry Patterson claims no legal or

equitable interest in the property or the Corporation.

The Court

takes him at his word, and dismisses the claim for specific
performance against him.

Having no interest, he would be

powerless to perform if ordered to do so.
c.

Quiet Title against Larry Patterson

This claim fails for the same reason as Count One.

Larry

Patterson confesses a lack of legal or equitable interest in the
subject property.

If he were to claim any such interest at any

time, the posture advanced in this case would estop him from the
pursual or realization thereof.

Accordingly, the quiet title

action against Larry Patterson is dismissed on the basis that he
lacks any interest or claim, either legal or equitable, to be
extinguished by such action.
d.

Fraud Claim against Larry Patterson

Plaintiffs have had some difficulty articulating their fraud
claim, though they correctly point out that the fundamental
purpose of pleading is to afford fair notice of the issues raised
so that opposing parties might properly prepare.
Rucker,

381 P.2d 86, 91 (Utah 1963).

Chaney v.

The requirement that fraud
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be pleaded with particularity (See Rule 9(b), URCP) should not
completely overpower the fundamental objective of notice
pleading.
holes.

Fraud by its very nature doesn't fit well into pigeon

In Schwartz

v.

Tanner,

576 P.2d 873, 875 (Utah 1978), the

Supreme Court stated:
Fraud is a generic term which embraces all the
multifarious means which human ingenuity can devise and
are resorted to in order to gain an advantage over
another. In its general or generic sense, it comprises
all acts, omissions and concealments involving a breach
of legal or equitable duty and resulting damage to
another.
The Court in Schwartz
the required proof.

went on to provide a simple outline of

The Court states:

The elements of actionable fraud to be proved are a
false representation of an existing material fact, made
knowingly or recklessly for the purpose of inducing
reliance thereon, upon which plaintiff reasonably
relies to his detriment. Id.2
In their effort to satisfy the requirement of pleading a
material misrepresentation, Plaintiffs point to assurances from
the Olsen Defendants that they could withdraw their monies from
the title company, and it would not have to be put back until the

The Court is mindful of the further subdivision of the fraud elements
which were outlined in Dugan v. Jones, 615 P.2d 1239 (Utah 1980). Making nine
elements out of four may sometimes be counter-productive given the diverse nature
of fraud cases. Perhaps, Utah's most off-cited foundational case in the fraud
area is Pace v. Parrlsh,
122 Utah 141, 247 P.2d 273 (Utah 1952). Pace employed
the more simplified approach repeated in Schwartz and it remains good law today.
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title defects were cleared, and the contemporaneous and later
representations that the clearing effort was being accomplished
and that Plaintiff would receive good title in due course.

In

reliance on these representations, Plaintiffs did in fact
withdraw their money and forwent any title clearing efforts of
their own.

While Plaintiffs were inactive, Olsens and Larry

Patterson accomplished the objective of clearing the title, but
the beneficiary became Patterson Construction rather than
Plaintiffs; the latter claiming to have reasonably relied to
their detriment.
Larry Patterson relies on the fact that he did not
personally make a misrepresentation.
addressed this contingency.

The Schwartz

court

In relevant part it stated:

[T]he circumstances may be such as to impose liability
for representations made by others as where parties
jointly participate in fraud. Conspiracy is an example
thereof but it is not essential that a conspiracy
existed. Id.
After thoughtful consideration, the Court declines to
dismiss the fraud claim against Larry Patterson for two basic
reasons.

First, even though the allegations of fraud could be

stronger, the Court cannot conclude to a certainty that the
Plaintiffs would not be entitled to relief under any state of
facts which could be proved in support of their claims.

See
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Heiner
Inc.

v. S.J.

v.

Zions

Groves and Sons Company, supra;
Bank,

supra.

Arrow

Industries,

Second, and perhaps more compelling,

Plaintiffs in their effort to plead fraud have quite clearly
pleaded the tort of "intentional interference with contractual
relations."

The same is discussed in the next succeeding portion

hereof.
e.

Intentional Interference with Contractual Relations

The tort of intentionally interfering with existing
contractual relations, as well as the related tort of
interference with prospective economic relations, has been
clarified and more widely embraced during recent decades.
dealt extensively with the latter tort in the case of
Furniture

and Carpet

Co. v.

Isom,

Utah

Leigh

657 P.2d 293 (Utah 1982).

The

Supreme Court decision in that case, as well as in the later case

of St.

Benedictfs

Dev. v. St.

Benedict's

Hospital,

811 P.2d 184

(Utah 1991), clearly signal that Utah will be in the mainstream
in dealing with the parent tort of intentional interference with
existing contractual relations.
Several years ago the authors of ALR examined the
interference doctrine in cases involving real estate purchase
contracts, Land Contract-Interference, 2 7 ALR3d 1227.
annotation noted a split in authority, identifying the

The
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Restatement of Torts as outlining the basic principles embraced
by those courts that had allowed recovery.

The Restatement

position was summarized as follows:
"The Restatement of Torts recognizes, in § 766, the
general principle that one who, without a privilege to
do so, induces or otherwise purposely causes a third
person not to perform a contract with another or not to
enter into or continue a business relation with
another, is liable to the other for the harm caused
thereby. In § 767, the Restatement lists the following
as important factors in determining whether there is a
privilege to act in the manner stated in § 766: (A) the
nature of the actor's conduct; (B) the nature of the
expectancy with which his conduct interferes; (C) the
relations between the parties; (D) the interest sought
to be advanced by the actor; and (E) the social
interest in protecting the expectancy on the one hand
and the actor's freedom of action on the other hand.
Virtually all the western states have embraced the basic
position of the Restatement3 and it is quite clear that Utah is
or will be in this camp.
Benedict's,

supra,

The following dicta appears in

St.

at 201:

A party is subject to liability for an intentional
interference with present
contractual relations if he
intentionally and improperly causes one of the parties

Under Torts, keynote 12, the current edition of 49 Pacific Digest
(beginning 585 P.2d) cites cases from Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Kansas, Montana, Nevada, New Mexico, Oklahoma, Oregon, Washington,
and Wyoming.
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not to perform the contract.
Torts section 766 (1979).4

Restatement (second) of

The tort of intentionally interfering with contractual
relations (present or future) contemplates not only the recovery
of actual damages but punitive damages as well (See
Furniture,

supra.)

Leigh

Further, a study of the cases reveals that

proof relating to fraud or other sharp practices is not uncommon
nor inappropriate in an interference case.
It appears to this Court that Plaintiffs' second cause of
action, now bearing the fraud label, is at least as effective if
not more effective in alleging a cause of action for intentional
interference with contractual relations.

For this reason, the

Court allows the claim to remain as is and advises the parties
that it will craft appropriate jury instructions depending upon
the state of the evidence when the presentation thereof draws to
a close.5

4

Leigh Furniture
similarly assumes that the tort of interference with an
existing contract is recognized and cites the same Restatement section, 657 P. 2d
at 301.
5
The tort of intentional interference with contractual relations cannot
be advanced against the Olsen Defendants since they are parties to the contract
in question and would be answerable on a direct breach of contract claim. See

Leigh Furniture,

supra,

at 301.
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f.

Failure to Join an Indispensable Party

Larry Patterson's Motion to Dismiss also relies on 12(b)(7),
URCP, i.e., "Failure to join an indispensable party."

An

"indispensable party" is defined as one in whose absence complete
relief cannot be accorded among those already parties, or one who
claims an interest relating to the subject of the action.
19(a), URCP.

Rule

Case law has supplied the following definition:

"One whose presence is required for a full and fair determination
of his rights as well as the rights of the other parties to the
suit." Cowen and Co.

v.

Atlas

Stock

Tranf.

Co.,

695 P.2d 109

(Utah 1984).
Larry Patterson claims the Title Company is an indispensable
party.

So far as the Court is aware, the Title Company does not

claim a legal or equitable interest in the property and is not in
possession of any monies or documents in relation thereto.

As

such, the Title Company would have no reason to be involved in
the action for specific performance or the quiet title action.
If Plaintiffs are of the view that the Title Company is
complicitous with respect to fraud or intentional interference
with contractual relations, then their joinder would be
appropriate but not essential.

Likewise, Defendants, or any of

them, could join the Title Company in an effort to shift or share

(
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responsibility, but that doesn't make it an indispensable party.
There does not appear to be any reason that Plaintiffs cannot
advance their claims against the existing Defendants in the
absence of the Title Company.

The fact that there may be

multiple tortfeasors, does not preclude pursual of a claim
against less than the full group.
g.

Fraud Claim Against Patterson Construction

Under Plaintiffs' allegations and theory, Patterson
Construction's involvement came solely through Larry Patterson.
He was on it's errand and accordingly it receives the benefits
and is stuck with the burdens that attach to Larry Patterson.
Consequently, Patterson Construction's Motion receives the same
analysis and result set forth for Larry Patterson.
For all the reasons aforesaid, the motion of Patterson
Construction to dismiss the fraud claim is denied.
CONCLUSION
Having ruled on the various motions and having determined
that the Plaintiffs are entitled to proceed on their Second
Amended Complaint, the Court encourages counsel to consider an
appropriate date for a scheduling conference and to make
arrangements with the Clerk of the Court for such purpose.
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DATED this

/ 7^-day of KJ ^ivioa^'

1996.

?-

Judge K] L. Mclf£.
CERTIFICATE OF SERVICE
On January _/2L» 1 9 9 6 a C0Py o f t h e a b o v e MEMORANDUM DECISION IN RE
MOTION TO AMEND AND MOTIONS TO DISMISS was sent to each of the following by
the method indicated:
Addressee

Method

(Mail, in Person, Fax)

Addressee

Method

(Mail, in Person. Fax)

Ms. Karen M. Patterson
48 West Nova Drive
American Fork, UT 84003

U4

Mr. Douglas L. Neeley
95 S. Main St., Suite 5-15
Ephraim, UT 84627

M

Mr. Ronald G. Russell
Post Office Box 11019
Salt Lake City, UT 84147-0019

If/]

Mr. Dale M. Dorius
29 South Main Street
Brigham City, UT 84302

[A]

Mr. Keith L. Stoney
1016 E. 1300 N.
American Fork, UT 84003

kA^ A O V V3"

'Scdt

r

r
DOUGLAS L. NEELEY
Attorney
at Law
96 South Main
5-15
Ephraim,
UT
84627
(801)283-5055

71

PLAINTIFFS

^"VH
•I^V^^/a

August 16, 1994

Donald Olsen
240 West 200 North
Manti, Utah 84642
RE: Purchase of 10.48 acres by Mr. and Mrs. Bob Young
Dear Mr. Olsen:
I have been retained by Mr. and Mrs. Young of Sterling, Utah, in
regards to the 10.48 acres of ground they are purchasing from you
and your sons in Section 5, Township 19 South, Range 2 East.
This letter is to inform you that my clients have tendered the
remaining balance of the purchase price to Central Utah Title
Company of Manti. I have enclosed a letter which I have written to
the title company.
My clients inform me that they have attempted to close this
transaction on several occasions but you have had a difficult time
clearing up some title problems with your lenders.
Please be
advised that continued delay on your part will result in prompt
legal action to enforce the agreement you have made with my
clients.
Based upon the documents which I have seen, as well the information
which I have been provided by the bank, title company, and the
Youngs, I believe that the Court would order specific performance
by you of the contract terms for the following reasons:
First, you have previously executed and delivered to the title
company a deed to the property conveying the same to my
clients.
Second, you have accepted and negotiated a check from my
clients in the amount of $480.00 which represents the down
payment and binds the agreement through past performance.
Third, my clients have been in possession of and have
exercised all indicia of ownership of the property for a
period of time in excess of eighteen months.
Fourth, my clients own the water shares that are used on the
property, and;
/

Fi

£ t h ' v o u ? a v e r e P r e s e n t e d to the title company, my clients
and others that you have sold the property to the Youngs.
Due to your refusal or neglect to honor your obligation and perform
on the contract, my clients intend to use all legal means available
to protect their property.
Continued delay on your part will
result in prompt legal action against you.
In an effort to stave off civil judgment and concomitant attorney's
fees against you, we thought, we would write this letter to seek
your cooperation in resolving this matter without the need of
resorting to a lawsuit.
Please advise the title company within five days of your receipt of
this letter, to record the deed previously executed by you
as
Grantor and to the Youngs as Grantees. Further, would you please
contact any institution or individuals that have some claim on the
property and clear up those problems so that the title to mv
clients property is clear of all encumbrances and liens.
Please be advised that my clients are serious and committed to
litigating this matter if you do not follow the above-stated
reguests.
~«-a«-cv*
Thank you for your consideration in this matter.
your response.

We will await

Sincerely,

/^ufa*/..

yju&/

Douglas L. Neeley
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WARRANTY DEED

j j * Tl:cnocR 'tel ::

EDWIN LtNttD CLSEN, JA* DCNMD OLEEN and 933IT DCUGWS CLBEN as tD ftarcel 1; and EEWIN EO*^^*??-'•••>
CLSEN, JW DCTOID CLSN and SOTT DGU3AS CLSN, as joint tenants as to Rarcel 2.
' grantor^:','.
of
MfiNE
, County of
SWEEDS
, State of Utah, herebySv.C-.
CONVEY and WARRANT to PATTERSON CONSTRUCTION, INC.
J^":';

!: . ; ^ | H > ; ;

:

l^iSi^:•,s-$»»*i-:

grantee afe;;'•••:•
for the sum ofj$B':'

of 166 WEST 1220 NORTH, MERICAN FORK, U7 84003

TEW DOLLARS AND NO/100DOLLARS,:^ :;
and other good and valuable consideration.
! 1>$f;;^':
the following described tract of land in
County, 1$',^'*
State of Utah:
'"*
!0<V0iX
Parcel 1: Beginning 20 chains West, South 4.33 chains, West 0.73 of a
chain, South 7° West 3.36 chains, South 15° West 4.34 chains and South
34° West 3.69 chains from the Northeast Corner of Section 5, Township
19 South, Range 2 East, Salt Lake Base and Meridian; thence West 15.40
chains, thence South 5°45 l East along the railroad right of way 44.20
feet, thence East 989.56 feet, thence North 27° East 49.36 feet to the
point of beginning.
I04DI
Parcel 2: Beginning 20 chains West, South 4.33 chains, West 0.73 of a ; il^jM'r l^v-^ilUfrH.
chain, South 7° West 3.36 chains, South 16° West 4.34 chains, South 34°
I
West 3.69 chains and South 27° West 49.36 feet from the Northeast C o m e r
of Section 5, Township 19 South, Range 2 East, Salt Lake Base and
Meridian; thence West 989.56 feet, thence South 5°45* East 483.80 feet,
thence East 1.13 chains, thence South 47° East 3.19 chains, thence South
39°15' East 2.59 chains, thence East 3.22 chains, thence North 27° East
841,64 feet to the point of beginning.
•••<*K-

EXCEPTING from both parcels that part in the County Road right of way
and Highland Canal.
WITNESS, the hand
June

of said grantor

, this
, A. D. 1994

Signed in the Presence of

STATE OF UTAH,
County of
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Addendum M

Recorded at Request of.
at

M. Fee Paid*-

by

Dcp. Book_

Page

Ref.

.Address.

Mail tax notice to_

WARRANTY DEED
EDWIN DONALD OLSEN, JAY QjONALD OLSEN and SCOTT DOUGLAS OLSEN
grantor
of
Manti
, County o(
Sanpete
, State of Utah, hereby
CONVEY
and W A R R A N T
to ROBERT K. YOUNG and WYNN P. YOUNG, as joint tenants
with full rights of survivorship and not as tenants in common

of
TEN AND NO/100
and other good and valuable considerations
the following described tract of land in
State of Utah:

grantee
for the sum of
DOLLARS,
County,

Sanpete

Parcel 1: Beginning 20 chains West, South 4.33 chains, West 0.73
of a chain. South 7° West 3.36 chains. South 15° West 4.34 chains,
and South 34° West 3.69 chains,from the Northeast corner of Section
5, Township 19 Sputh, Range 2 East, Salt Lake Base and Meridian;
thence West 15.40 chains, thence South 5°45* East along railroad
right of way 44.20 feet, thence East 989.56 feet, thence North
27° East 49.36 feet to the point of beginning. Containing 1.01 acres.
Parcel 2: Beginning 20 chains West, South 4.33 chains. West 0.73
of a chain. South 7° West 3.36 chains. South 15* West 4.34 chains.
South 34* West 3.69 chains and South 27# West 49.36 feet from the
Northeast corner of Section 5, township 19 South, Range 2 East, Salt
Lake Base and Meridian; thence West 989.56 feet, thence South 5*45'
East 483.80 feet, thence East 1.13 chains, thence South 47° East 3.19
chains, thence South 39°15' East 2.59 chains, thence East 3.22 chains,
thence North 27° East 841.64 feet to the point of beginning. LESS
2.25 acres in the County Road and Highland Canal. Containing 9.47 acres.

WITNESS, the hands of said grantor s . this

^

day of

^^T

A D 19 rz

A/doetobe^

•--

^ -

Signed in the Presence of

STATE OF UTAH,
County of
On the
tfitfday of
personally appeared before me
the signer
same.

f

of the within Instrument, who duly acknowledged to me that

My Comndulo* g»p«ct
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A. D. 19 TJLexecuted the

Notary Public |
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Addendum V

DATE
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$-20^7
IF PROPERTY HAS BEEN SOLD. PLEASE FORWARD TO NEW OWNER.
PROPERTY CLASSIFICATION

Aii*ICULTl«AL

NOTE:
MARKET VALUE

TAXABLE VALUE

*232C

S3C7o

LANC

PLEASE CONTACT YOUR

COUNTY

RECORDER

AND REPORT ANY CHANGE OF
ADDRESS. OWNER OF RECORD
IS RESPONSIBLE FOR CORRECT
ADDRESS ON VALUATION AND
TAX NOTICE.
P L E A S E REFER T O BACK,1
OF

THIS

FURTHER

TOTAL

VALUE

NOTICE

FOR

INFORMATION

S2920

$3076

CURRENT AD VALOREM TAXES
TAX LEVIED BY

TAX RATE

AMOUNT

L L i J •y L
3ANPSTE C U U M f
ASSESSING S CCLL.
I.0CC553
S«S«S.D.
C9031
SANPETE CONSERVANCY
L0CC39C
«,7
C;NTrtAL UTAH CONStRV

EFFECTIVE TAX RATE

C.0C3213
C.000523
c, ,002572
0,,000370
C.30C344

S9.9C
S1.61

lib.17
$1.14
51 .06

D
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DELINQUENT AFTER N O V E M B E R 3 0 . 1 9 9 3
113727

DISTRICT TAX RATE:

TOTAL TAX
LESS PREPAYMENTS!

0.013027
$40.08
$.00

PLEASE PAY
THIS AMOUNT
.\G DISTRICTS ARE CN A
340.08
WILL
3E
SCAL YEAS AN
PENALTY:
a*
'JlvE"? HEARINGS A3 FCLLC'*S
1
1 1 A . v ) . COURTHOUSE MANTI/ UTAH
CCUNTY/ DEC 10/ 1993 11
UTAH v»ATER CONSERVANCY/ DEC 15/ 1993 AT 1:00 P.M.
355 WEST 13C0 SCLTH/ OREP/ LTAH.
SANPETE WATER CONSERVANCY/ DEC 2/ 1993 AT 7 P.M. COURTHOUSE
MANTI/ UTAH. THIS NCTICE GIVEN PURSUANT TO UTAH CODE

^£

ALL TAXES ARE DUE 3Y NCVEM6ER

30/ 1993

RETAIN THIS PORTION FOR YOUR RECORDS.
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PROPERTY CLASSIFICATION

AoRICuLTLHAL
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COUNTY
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AND REPORT ANY CHANGE OF
ADDRESS. OWNER OF RECORD
S RESPONSIBLE FOR CO-REOT
ADDRESS ON VALUATION AND
TAX NOTICE.

PLEASE REFER TO BACK
OF THIS NOTICE
FOR
FURTHER
INFORMATION

TOTAL

VALUE
CURRENT AD VALOREM TAXES

TAX LEVIED BY

TAX RATE

SANPETE COUNTY
ASSESSING & CCLL.

CC339C
,000553

SANPETE CONSERVANCY
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,0CC39C

EFFECTIVE TAX RATE
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C.013622
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0 C 9 0 31
CCG3i 3
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DISTRICT TAX RATE: . C13 7^7

TOTAL TAX
LESS PREPAYMENTS!

C.02C976
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RECORDS.

Addendum W

FcotnAinescRve
F l O C B A l

DEPOSIT

SYSTEM

INSURANCE

CORPORATION

P.O. BOX 7 0 S

l&KftAi&TOta.
84627

November 13, 1992

Central Utah Title Co.
140 North Main
Manti, Utah 84642
Gentlemen,
Enclosed are the funds, Trust Deed, deed on the property
Robert Young is purchasing from Edwin Donald Olsen. We need to
make sure there is clear title and we have in hand 11 shares of
Sterling Irrigation stock before disbursement is made.
Thank you.

Sincerely,

I
i
«

ii
li
I
l

Gerald D -Naylor
yloi
Exec. Vice President
GDN/njb
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C E N T R A L UTAH T I T L E
10&
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140 NORTH MAIN 835-1111
MANTI, UTAH 84642
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=BOLLARS

ZIONS BANK
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1993
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Monti, Utah 84642
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CENTRAL UTAH TITLE %
TRUST ACCOUNT
140 NORTH MAIN
MANTI, UTAH

-

^

4993

r'

31-5/1240
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835-1111
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V_>Y TO THE

, $ ft.son.nn

ORDER OF Bank of Ephraim

O

firafrhftJtexisand, five hundred and no/100-

=OOLLARS

ZIONS BANK
ZicMt First Hatitmal Bank
Monti Office P.O. Bit A
Monti. Utah 84642
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BRANCH OFFICE

Dale M. Dorms
M A I N OFFICE

P O . Box 8 9 3
29

SOUTH MAIN STREET

p.o. BOX 7 2 6

4 7

ATTORNEY AT LAW

M A , N

S T R C E T

G U N N I S O N . UTAH 8 4 6 3 4
(801) 5 2 8 - 7 2 0 6

BRIGHAM CITY. UTAH 8 4 3 0 2
(801) 7 2 3 - 5 2 1 9

AOMITTIO:
UTAH S T A T I SAN (19651
CAuroftNtA STATC BAM 119681
CoiOftAOO S T A T I BAH (I960)

August 8, 1994

Mr. Douglas L. Neeley
Attorney at Law
96 South Main 5-15
Ephraim, UT 84627
RE:

Mr. and Mrs. Bob Young's purchase of Donald Olsen*s
-10.48 acres of property

Dear Mr. Neeley:
Pursuant to our past conversations regarding the above-mentioned
property the following is submitted.
Enclosed please find a return of the $10,000.00 cashier's check
dated August 9, 1994 and the $66.94 check dated August 8, 1994.
I have discussed this with Mr. Olsen and he submitted the
following information.
Mr. Young decided to purchase the
property in question from Mr. Olsen and the money was then placed
with Central Utah Title Company.
Thereafter, Mr. Young had the
money and documents regarding the property withdrawn from the
possession of Central Utah Title Company.
Mr. Olsen thereafter
agreed to sell the property to other parties.
Mr. Olsen also advised the Young's have received the alfalfa crop
from the property for 1991, 1992, 1993, and 1994.
The sprinkler
pipe on the property was Mr. Olsen's.
Mr. Young reported the
sprinkler pipe stolen in the Spring of 1992.
Therefore, Mr.
Olsen replaced the stolen sprinkler piper with 22, 40-ft lengths
of sprinkler pipe that have a value of .60 per foot.
Mr. Olsen has paid property taxes on the subject property through
1993.
In addition, Mr. Young was issued a Sterling Irrigation
Company water certificate for 11 shares of water stock in regard
to Mr. Olsen's property.
Mr. Olsen hereby v demands a return of the water certificate,
together with the heretofore mentioned items with the exception
of the property taxes.

Mr. Douglas L. Neeley
August 8, 1994
Page 2
Further, you should be advised Mr. Olsen considered the purchase
offer of Mr. Youngfs terminated upon withdrawal of the money and
documents from Central Utah Title Company. Mr. Olsen in the past
and up until December 1993 has requested reimbursement from Mr.
Young for the abovementioned items, however the same has been
refused by Mr. Young.
Therefore, I am requesting an immediate return of the water
certificate, together with a reasonable rental payment for the
four (4) years the property was used by the Young's and the value
of the replacement sprinkler pipe.
Very truly yours,

Qk^w
Dale M. Dorius
Attorney at Law
DMD/lb
Enclosures
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Addendum CC

Memo to File
RE: Sterling Irrigation Co. Certificate #509
I, Clair Otten, being the president of Sterling Irrigation Co.,
have accepted from Zions First National Bank 11 shares of the stock
from the Sterling Irrigation Co. certificate #509 in the name of
J. Lindon Anderson and Virginia Anderson. We understand that this
stock was sold to a Mr. John Rogers and his wife, Marilyn Rogers,
and we further understand that Mr. and Mrs. Rogers cannot be
located by Zions First National Bank. It is our understanding that
this stock was later sold to Mr. Don Olsen of Manti, Utah. The
assessments on the 11 shares of irrigation stock represented by
certificate #509 are in serious arrears and that our plans are to
try to notify Mr. Rogers about the delinquent status of the
assessments and if it cannot be resolved by Mr. Rogers, that the
certificates and the shares will be sold. Sterling Irrigation Co.
assumes all responsibility and liability of selling the water stock
and satisfying Mr. and Mrs. Rogers concerning it's value and the
sale of the stock. Sterling Irrigation will hold harmless Zions
First National Bank from all liability concerning this transaction
and from all future or related liabilities that may occur from the
release of the stock from the escrow file.
Sterling Irrigation Co.
Clair qtten, President.

I^L>

/iJJUz^'rfU^*

S t a t e of Utah
County of Sanpete
On t h i s
k ^
day of
A//)
fahnf>PS"
, 19?Z^, personally
appeared before me Mr. Clair Otten, known fcq, m^Jro be -p^e^ident of
S t e r l i n g I r r i g a t i o n Co.
otary Public
My Commission E x p i r e s : / ^ ^ / ^ R e s i d i n g a t ; Mtf.yffety

(j4iL^

Addendum DD

'Memo" to* Title
RE: Sterling Irrigation Co. Water Stock Cert. #509
I, DONALD OLSEN have accepted from the Sterling Irrigation Co. certificate #509 in the name of J. Lindon Anderson and Virginia Anderson. This stock
was sold to Mr. John Podgers and his wife, Marilyn Rodgers. I further understand that Mr. and Mrs. Rodgers cannot be located by Zions First National
Bank. This stock was paid for completely by myself while being held in
escrow by Zions First National Bank. The assessments on the eleven (11)
shares of irrigation stock represented by certificate #509 are in arrears and
I will assume responsibility for bringing all assessments current. I further
agree to hold Sterling Irrigation Co. harmless from all liability concerning
this transaction and from all future or related liabilities that may occur
from the release of the stock frcm the escrow file.

L^/^j^y

D OLSEN
STATE OF UTAH

:SS
COUNTY OF SANPETE )
On the 10th day of November, A.D. 1992, personally appeared before me
DONALD OLSEN, the signer of the within instrument, who duly acknowledged to
me that he executed the same.

Q\ : M '*. GREEN
HQmfmK'smeoijmH
130 EAST 200 SOUTH
AM.UI <W"
F.PHRAIM,""" *"~

My Commission E>

I

exp.JUi-ii9£j s l d i n 9
C0MM.

?tSR"ffs
EXHIWJV**l\
[cmoUOoT^*-

lns

Addendum EE

CENTRAL UTAH TTTLE
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Addendum FF
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SCHEDULE A
File Number:
Premium:

6005-SA

TBD

1.

Effective Date: December 10* 1992 a t 8:00 a.m.

2.

Policy or Policies to be issued:

A.

X30 ALTA Owner's Policy, (4-6-90)

Proposed Insured:

B.

•

XB Standard Coverage • Extended coverage

Amount $TBD
Premium $TB0

ROBERT K- TDUKO and WYNN P. YOUNG

ALTA Loan Policy, (4-6-90)

• Standard Coverage • Extended coverage

Amount $
Premium $

Proposed Insured:

C.

3.

Amount $
Premium $

The estate or interest in the land described or referred to in this Commitment and covered herein is:
FEE SIMPLE

4.

Title to the
vested in:

f e e simple

estate or interest in said land is at the effective date hereof

PCVTV CC?™IT ri*«7?, J*Y CGHPLC QLRTS «rrf SCPTT PCOGEAS OI*7Ftf PB t o P a r c r l 1 ;
"P* FT**!*1 r a ^ I D CtSFF, JAY PTOALO CLSP? np* SCOTT ECPGt*£? OLSEN, a s j o i n t
j-nnrnt^ ">s f c Taccnl 2
5.

The land referred to in this Commitment is described as follows:
PET SCTJETIXF "C*

j-

i

!

PLAINTIFFS
EXHIBIT

fyouooytjz.

SCHEDULE A

COM

TMENT

FOR

TITLE

IN

IRANCE

SCHEDULE B - SECTION I
File Number:
Page:

6005-SA

3

Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same are disposed of to
the satisfaction of the Company.
A.

Defects, liens, encumbrances, adverse claims or other matters, if any, created, first appearing in the public records, or attaching
subsequent to the effective date hereof but prior to the date the proposed Insured acquires of record for value the estate or interest or mortgage thereon covered by this Commitment.
t

B.

General Exceptions:
(1)

Rights or claims of parties in possession not shown by the public records.*

(2)

Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by an accurate survey
or inspection of the premises including, but not limited to, insufficient or impaired access or matters contradictory to any
survey plat shown by the public records. *

(3)—Easements, or claims of easements, not shown by the public records.*
(4)

Any lien, or right to a lien, for services, labor, or material heretofore or hereafter furnished, imposed by law and not shown
by the public records. *

(5)

(a) Unpatented mining claims: (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water
rights, claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the public records. *

(6)

Taxes or special assessments which are not shown as existing liens by the records of any taxing authority that levies taxes
or assessments on real property or by the public records. Proceedings by a public agency which may result in taxes or
assessments, or notices of such proceedings, whether or not shown by the records of such agency or by the public records. *

* Paragraphs 1, 2, 3, 4, 5 and 6 will not appear as printed exceptions on extended coverage policies, except as to such parts thereof
which may be typed as a Special Exception in Schedule B-Section 2.
C.

Spedal Exceptions:

X33#Sffl3HO£l^
U
T?xrs for fhf* y**r 1992 hav<? hr.p.n p a M . T»z Serial Nos. 10401X and
7P4ni; T A Q 2 t*xcc, worn $5.52 and S3R.Q7.
2.

An ~as<r«ent for thr* purpose shrvn below ?nd rights incidental
tb^rrf-n *s set forth in a docun*?nt:
Granted to?
HIGHLAND CANAL COMPANY
Purpose:
Pight of way.
Affects:
Brginning *t a point 0.77 chains Fast fran the Southwest corner of the Portbws* Carter of the Wortheast
Cunrter of Section ?, Township 19 Sctith, F*gge 2 East,
Salt Lake Pase and Meridian* thence Worth 4 30 f West
alonq the Fast boundary of the D.* gG Railroad right
of way 3*5? chains, thence Ffcrth 85 30 f East 0 ^ 0 of
a chain, thence South 4 ?0f Fast 5.86 chains, thence
Forth 55 o ?0 f West 0.24 of a chain, thence Scuth 85 39f
vest 0.70 of a chain, thence Bdrth 4°3Cf Kfest 2,19
chains to tho point of beginning.
*Vte*?
Feptrfnber 12, 191?
^corded*
October 5 f 1914
Entry Ho:
417PP
!?ook/Tago:

SCHEDULE B SECTION I

61/190
(CCNTIWJFD)

COMM

I

FOR T I T L E

INSTANCE

SCHEDULE B - SECTION 2
File Number:

1
I
I
I

MENT

6005-SA

Special Exceptions:
?.

An ^ s n r e n t for the purpose show bo lev *nd ri.qHts incidental
thereto *5? s e t forth In * cccurrrn?*:
Granted t o :
STEFLTW IFP7GATI0N CC.
Pyrro«et
To construct, operate *nd maintain a wat^r d i s t r i b u t i o n
syst°jn and appurtenant works.
Affects:
UndisdcFed l o c a t i o n .
D*t*d:
april J?, 1977
recorded:
October U , 1977
Entry Wor
277678
Pcok/T>ag<*:
192/563-564

4.

A Jndqn?nt for the amount «?t?ted belcv and any other mrtounts duo:
ECWIW CONALD CLSFN, RJCHAFP PER CLSEV, individually
Debtor:
?nd dba ^LSEN npCTFFPS, *nd JCRM TOES 1-10
Creditor:
CENTRAL BAfTK A W 7FUST CQtPAfFY
Dat* entered:
FVbruary 21, 1990
Court:
Flxth Judicial District* Court of Sanpete County
9702
C*6<* tto.:
Slf?7,579.75
Prcunt:
Pocketed:
February 2 1 , 199C
A Judgirent for the amount s t a t e d be lev and any other amounts duo?
Debtor:
RTCRARD DEE CLSEWf WAPIB S. OLSEN; BCHTN DONALD OLSWy
JPflW DOB,, Persona] Representative of THE ESTATE CF
SPIPLEHE CLSENT CENTRAL RANT AHD TRJST COMPANY; and
jam DOBS i - i o
Creditor:
WESTER* PAWf CPEDIT S A W , jffcs THE FEDERAL L W D WWT
OF SACPAMESTTQ
!>tr entered:
S*pteirl*»r 11, 1990
Court;
Sixth Judicial District Court of Sanpete County
C*se No.:
«620
Ajnonpt:
$32,947.44
Docketed:
Septernber 10, 1990

SCHEDULE B - SECTION 2
Commitment

This Commitment is not valid without Schedule B - Section I

COMMI

AENT FOR T I T L E

INSI

ANCE

SCHEDULE C
qi.Numb.rt

^OS-SA

The land referred to in this Commitment is described as follows:

Parco] I: Beginning 20 chains West. South 4.33 chains, ??est 0.73 of a chain,
South 7° West ~*.?6 chains, South 15 Kest 4.3* chains and South 34° West 3.69
chain? fron the Northeast corner of Section 5, Township 19 Southr Pange 2
F^st, Salt t-*ke Base and Pridian; theno? T??st 15.40 chains, thence South 5°
4 V Fast along the raiJro<3d right of way 44.20 feet, thence East 989.56 feet,
thence North 27 East 49.*>6 feet to the point of beginning.
Parcel 2: Beginning 20 chains WestA South 4.33 chains. West 0.^3 of a chain.
South 7° wost 3.36 ghains. South IS' Kbst 4.34 chains, South* 34 West 3.69
rhains and South 27 west 49.3* feet from the Northeast corner of Section 5,
Township 19 South, Fanon ? East, Salt Lake Base *nd Meridian; thence TCast
9B9.5* feet, thgnee South 5 451 East 483.80 feet, thence East 1.13 chains,
thrnce South 47 p,?st 3.T.Q chains, thenc^ South ^9 151 East 2.59 chains,
rhrncr-Fast 3.22 chains, thence North 27 East P41.64 fret to the point of
beginning.
EXCEPTING frcr both parcels that part in the County Poad right of w y and
Highland Ce.ne.l.

HEDULF r.

Addendum GG

DOUGLAS L. NEELEY
Attorney
at Law
96 South Main 5-15
Ephraim,
UT
84627
(801)283-5055

August 16, 1994

Central Utah Title Company
140 North Main
Manti, Utah 84642
RE: Purchase of Don Olsen property by Mr. and Mrs. Bob Young
Dear Gentlemen:
I have been retained by Mr. and Mrs. Young in regards to the
property they have purchased from Mr. Don Olsen, et al.
Please find enclosed cashier's check No. 41936 in the amount of
$10,000.00 that represents the balance of the purchase price. We
have enclosed check No. 5631 in the amount of $66.94 which is the
amount owed to Mr. Olsen for the taxes on the property for 1993.
It is my understanding that you are in possession of the Warranty
Deed previously executed by Mr. Olsen, et al, to my clients.
Please record the aforementioned Warranty Deed and have the
recorded document sent directly to this office.
The Bank of
Ephraim will not be using the property as collateral so a lender's
policy will not be necessary, however, my clients might be
interested in an owner's policy at a later date.
Thank you for your consideration in this matter. If I can provide
you with any additional information please do not hesitate to call.
Sincerely,

/MIJ£AJ/~

yju&*/

Douglas L. Neeley *'fy
DLN:irj
enclosures
cc: Mr. Bob Young
Mr. Donald Olsen

Addendum HH

'i'j^^^i^^*^x%i^iy^z^v^'i^^v^'^^^^^it.»v
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6005-SA
Invoice No.
January 10, 1994

CENTRAL UTAH TITLE

Date:

140 North Main
Manti. Utah 84642
(801)835-1111

r
To

l_

Property Description:

DONALD EDWIQHHLSEN
240 WEST 200 NORTH
MANTIfUT
34542

Property of:

'

^"t t y i \r«/lVVT*^^;^ifo'******'

™

~i
J

ROBERT K. YOUNG AND WYNN YOUNG

Title Insurance Fees
Owners Policy
Lenders Policy
Endorsements
Miscellaneous Fees
Commitment
Foreclosure Report
Reconveyance Fee
Other.. CANCELLATION- - FEZ

i?n.nn

$

120.00

Escrow Fees
$_

Fees Advanced
Recording
Other

EXHIBIT

/Q3

$

TOTAL CHARGES

$

120.00

DEFENDANTS EXHIBIT]
BMBTIW. 3 2 ,
1

cmm. 94fo6ao7yi|
mwStt^y^JtK^J
CUMU

"*

